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McCARL, COMPTROLLER GENERAL, V . WILUAM D. THOMAS 1 

a Supreme Court of the District of Columbia 

William D. Thomas, plaintiff, 

v. 

J. Raymond McCarl, Comptroller General of Equity No. 43597. 
the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Navy, defendants 

United States of America, 

District of Columbia , ss : 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Filed January 29, 1925. Morgan H. Beach, Clerk 

In the Supreme Court of the District of Columbia 

William D. Thomas, plaintiff, 

v. 

J. Raymond McCarl, Comptroller General of Equity No. 43597. 

the United States, and Curtis D. Wilbur, Sec- 

retarv of the Navv, defendants 
* 

Bill of Complaint 

The plaintiff, William D. Thomas, respectfully shows to the court 
as follows: 

1. He is a citizen of the United States and a duly appointed, 
qualified and acting lieutenant in the United States Navy. He is 
now stationed in the District of Columbia, being on duty at the 
United States Naval Air Station at Anacostia. He brings this suit 
in his own behalf and on behalf of any and all other officers of the 
United States Navy who are similarly situated or who may be per¬ 
mitted by the court to intervene as plaintiffs herein. 

The defendant, J. Raymond McCarl, is a citizen of the United 
States. He now holds office as Comptroller General of the United 
States, and resides in the District of Columbia. 

The defendant, Curtis D. Wilbur, is a citizen of the United States 
and Secretary of the Navy, and resides in the District of Columbia. 

The plaintiff, after his graduation at the United States 

2 Naval Academy, was commissioned as ensign in the United 
States Navy on the 5th day of June, 1915. He was promoted 

to the grade of junior lieutenant and is now a lieutenant, senior grade, 
in the United States Navy, and was so commissioned on the 15th day 
of October, 1917. His appointment to the several offices in the 
United States Navy was made b}^ the President and confirmed by 
the Senate of the United States. He assumed office on his original 
appointment as aforesaid and has actively and faithfully discharged 
continuously his duties as an officer of the United States through¬ 
out his entire service. 
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3. As such naval officer he has been and is entitled by law to be 
paid and to receive certain pay and allowances provided by acts of 
Congress of the United States; and during the entire period of his 
service as a naval officer his pay and allowances have been so paid 
up and until the wrongful withholding thereof, hereinafter de¬ 
scribed. For the entire period within which his pay and allow¬ 
ances have been so withheld, extending up to the filing of this bill 
of complaint, Congress has appropriated funds covering his pay 
and allowances, and the money for the payment thereof has been 
actually available, and has been turned over to and is now in pos¬ 
session of Ralph Holman Howard, the disbursing officer of the 
United States Navy in charge of his account; said Howard, how¬ 
ever, being subordinate of the defendant, Curtis D. Wilbur, Secre¬ 
tary of the Navy, and subject to the said defendant, Curtis D. Wil¬ 
bur’s orders and instructions which are given to him through his 
immediate superior, the Chief of the Bureau of Supplies and 

3 Accounts of the Navv Department. 

4. The office of the Comptroller General of the United 
States was created by an act of Congress which became effective 
July 1, 1921, the defendant, J. Raymond McCarl, taking office on 
that date. Under this act the Comptroller General and the General 
Accounting Office, of which he is the executive head, assumed the 
duties theretofore performed by the Comptroller of the Treasury 
and six auditors, which duties included the auditing of the ac¬ 
counts of disbursing officers of the United States Navy. 

5. Prior to July 1, 1921, the date on which the defendant, J. Ray¬ 
mond McCarl, assumed the duties of his office as aforesaid, the 
plaintiff, as well as many other officers of the Navy, had applied 
for and on said date was receiving allowances on account of his de¬ 
pendent mother in accordance with the provisions of the act of 
April 16, 1918 (40 Stat. at L. 530), the benefits of which by a sub¬ 
sequent act of Congress had been extended to include officers of the 
Navy as well as officers of the Army, to whom it originally applied. 
The act of April 10, 1918, was subsequently superseded bv the act 
of June 22, 1922. (42 Stat. at L. 625.) His application for such 

allowances was made in good faith and in accordance with the 
interpretation of the statutes and the practice prescribed by the 
Comptroller of the Treasury. The payments were made to him 
by disbursing officers of the Navy charged with the responsibility 
of making only such payments as were authorized by law, and the 
accounts of the disbursing officers showing such payments were in 
turn duly passed and certified by the accounting officers then 

4 charged with the duty of auditing and approving or disap¬ 
proving the disbursements shown thereby; that is, by the 

Auditor for the Navy Department up to July 1, 1921, and there¬ 
after by the Navy Department division of the General Accounting 
Office, of which the defendant, J. Raymond McCarl, is the execu¬ 
tive head and which is subject to his supervision and direction. 


Subsequently to the date on which the defendant, J. Raymond Mc- 
Carl, assumed the duties of the office of Comptroller General, as 
aforesaid, he undertook and began to review the payments of allow¬ 
ances made to officers of the Navy as aforesaid, and, notwithstanding 
such payments had been made and approved as aforesaid, he asserted 


I 
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and charged that said payments had been erroneously and illegally 
made, set up claims therefor against the officers receiving the same, 
made demands upon them for the immediate repayment thereof, and 
upon their refusal to admwt such claims, directed and caused the pay 
and allowances of such officers to he stopped and withheld by notify¬ 
ing disbursing officers of the Navy that no credit would be allowed 
them in their accounts with the Government for any payments made 
to the officers against whom such claims were set up, until the full 
amount of such claims should be withheld from their pay and allow¬ 
ances and covered into the Treasury of the United States. 

On the receipt of such notices the disbursing officers of the Navy, 
knowing that their accounts would not be settled and approved by 
the defendant, J. Raymond McCarl. and that they would be greatly 
embarrassed in the settlement of their accounts with the United 
States should they disregard such notices, thereupon being 
5 coerced and put in fear by the defendant, J. Raymond McCarl, 
refused and declined to make further payments to the officers 
against whom such claims were set up on account of their pay and 
allowances as provided and appropriated bv law. 

G. By the action described in the preceding paragraph, the de¬ 
fendant, J. Raymond McCarl, deprived many officers of the Navy 
of their entire current pay and allowances. 

The situation thus became so serious for many officers of the Navy 
that the defendant, Curtis 1). Wilbur, found it necessarv to inter- 
vene for their protection, and on or about the 11th day of August, 
1924, he issued a communication to all disbursing officers of the Navy 
directing that “ in order that officers may not be deprived of sufficient 
funds to meet their current necessities,’' not more than twenty per 
cent of any officer’s current pay and allowances should be withheld 
without the officer’s consent, upon any claim made by the defendant, 
J. Raymond McCarl, because of alleged overpayments of allowances 
on account of dependents, and that eighty per cent of the pay and 
allowances of such officer should be paid to him, notwithstanding 
the previous demand of the defendant, J. Raymond McCarl, for all 
pay and allowances to be withheld on such claim. A copy of the 
said communication from the Secretary of the Navy, dated August 
11, 1924, and known in the naval service as “ALNAV 24” is filed 
herewith as plaintiff’s Exhibit No. 1. Subsequent communications 
correcting and explaining “ ALNAV 24” were sent out by the de¬ 
fendant, Curtis D. Wilbur, as Secretary of the Navy, known respec¬ 
tively as “ALNAV 27,” dated September 9, 1924; “ALNAV 
G 30,” dated September 23, 1924; “ALNAV 33,” dated October 
2, 1924; and “Accounting procedure under ‘ALNAV 24’ as 
modified by ‘ALNAV 27 and 30,’ ” approved October 2, 1924, copies 
of which are annexed hereto and made part hereof, marked, respec¬ 
tively, plaintiff’s Exhibits 2, 3, 4, and 5. 

7. Prior to the issuance of “ALNAV 24” there had been wrong¬ 
fully withheld from the plaintiff’s pay and allowances the sum of 
$895.17 on account of an unlawful claim set up by said defendant, 
J. Raymond McCarl, as hereinafter more fully described. The 
above-mentioned order of the defendant, Curtis D. Wilbur (ALNAV 
24 as corrected and explained), prevented the further wrongful with¬ 
holding by the defendant, J. Raymond McCarl, of any more than 
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twenty per cent of the pay and allowances of officers of the Navy. 
The defendant, Curtis I). Wilbur, nevertheless, through said order, 
has been, and is, cooperating with the defendant, J. Raymond 
McCarl, in the enforcement of the unlawful demands set up by him 
as aforesaid, and in aiding and making the same effective through 
the disbursing officers of the Navy, said U ALNAY 24 '' being accepted 
and construed by said disbursing officers as authority and direction 
from the Secretary of the Navy to withhold twenty per cent of the 
current pay and allowances of officers against whom claims were so 
set up, including the plaintiff. 

8. The character and amount of said unlawful claim set up against 
the plaintiff fully appears from a letter of the defendant, #1. Ray¬ 
mond McCarl, to the disbursing officer in charge of plaintiff's ac¬ 
count, viz, disbursing officer. Naval Air Station. Anaeostia, 1). C., 

dated November 26. 11)24. a copy of which is annexed hereto 

7 as plaintiff's Exhibit No. 6. From this letter it appears that 
the claim so set up against the plaintiff is for the sum of 

$1,533.80 alleged to have been erroneously paid to the plaintiff within 
the period from March ID. 1920. to June 30, 1922; that the sum of 
$895.17 on account thereof had already been withheld from the plain¬ 
tiff prior to the date of said letter and that the balance of $(*>67.73 is 

thereby directed to be withheld from him. 

•• 

The said claim for $1,533.30 had not on the 26th day of November, 
1924, and has not since said date, been established against the plain¬ 
tiff, being merely an ex parte statement of an alleged account, and 
the plaintiff denies any liability whatever to the United States on 
account of said alleged claim, except that he admits that the item of 
$29.60 thereof was erroneously paid to him after the death of his 
wife on March 19, 1920. as allowance on her account for the period 
from the date of her death to March 31. 1920; and he has heretofore 
consented to the withholding of the amount of said item, the same 
being justly returnable by him to the United States. 

9. In accordance with said letter of the defendant, J. Raymond 
McCarl, dated November 26. 1924. and said “ALNAV 24,’’ twenty 
per cent of the current pay and allowances of the plaintiff provided 
and appropriated for him by law is being unlawfully and wrong¬ 
fully withheld from him; the sum of $87.72 (in addition to the sum 
of $895.17, above mentioned) having been so withheld up to the 31st 
day of December, 1924, as more fully appears by reference to the 

statement of account issued to the plaintiff by his disbursing 

8 officer, Ralph Holman Howard, which is annexed hereto and 
made part hereof as plaintiff’s Exhibit No. 7. 

The entire amount of said unlawful claim as set up bv the de¬ 
fendant, J. Raymond McCarl, and disputed and denied by the 
plaintiff, will in similar manner be withheld from the plaintiff, and 
finally covered into the Treasury of the United States, unless relief 
be granted by this court against said unlawful demand. 

10. The cause of the unlawful withholding of plaintiff’s pay and 
allowances, as aforesaid, is due solely to the above-mentioned de¬ 
mand of the defendant, J. Raymond McCarl, threatening that un¬ 
less the amount of the claim set up against the plaintiff is so with¬ 
held, to be covered into the Treasury of the United States, as afore¬ 
said, credits will not be allowed by the defendant, J. Raymond Mc¬ 
Carl, to plaintiff’s disbursing officer for any payments to the plain- 
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tiff above eighty per cent of his pay and allowances as mentioned in 
said “ALNAV 24.” And but for the said unlawful demand of the 
defendant, J. Raymond McCarl,, and said “ ALNAV 24,” the plain¬ 
tiff’s present disbursing officer and all disbursing officers of the 
Navy would comply with their duties and with the law with respect 
to paying the plaintiff and other officers similarly situated, the pay 
and allowances to which they are entitled. 

11. The plaintiff is advised that he is entitled to receive his pay 
and allowances as provided and appropriated by Congress, and 
neither of the defendants has the right to withhold the same or any 
part thereof or to cause the plaintiff’s disbursing officer or the Bu¬ 
reau of Supplies and Accounts to withhold the same or any 

9 part thereof, or to set-off any part thereof against the ex 
parte claim set up against the plaintiff by the defendant, J. 
Raymond McCarl, and that the acts of the defendants in interfer¬ 
ing with the payment to him of his pay and allowances in the usual 
and ordinary manner in which officers of the Navy are paid are 
resulting in irreparable injury to him. against which he can have 
no adequate and complete remedy >ave and except in a court of 
equity. 

12. The plaintiff is also informed and believes that many officers 
of the United States Navy, more than one hundred in number, are 
in a similar situation with himself, in that their pay and allow¬ 
ances, or part thereof, has been and is also being withheld or is 
threatened to be withheld from them bv the defendant, J. Raymond 
McCarl, to be applied in liquidation of unadjudicated and disputed 
claims set up against them for alleged overpayment to them of 
allowances for dependents. He is advised that they constitute a 
class of many persons to whom the questions involved herein are 
of common interest and for whose common benefit this suit may be 
maintained. 

The following officers of the United States Navy (on duty as 
specified on the dates below mentioned), so similarly situated with 
the plaintiff, as aforesaid, whose pay and allowances, or part thereof, 
has actually been withheld, have expressly requested that this suit 
be brought on their behalf and for their benefit: 


Name 


Westervelt, G. C_ 

10 Abson, Charles M 
Anderson, A. F._ 
Angwin, William A... 

Arnold, C. L. 

Banncrinan, G . 

Barber, Ronald. 

Balsley, A. H. 

Buehler, Albert R... 

Bemis, H. M. 

Cassard, Paul.. 


Rank 


Captain (C. C.) 


Lieutenant, J. G.. 

Lieutenant. 

Commander_ 


Service at date indicated 


Captain __' Si- 

Lieutenant. .. 

Lieut, commander_ 

Lieutenant. 

Lieutenant, J. G. 

Commander.. 

Lieut, commander- 


Naval Aircraft Factory, Navy Yard, Phila., Pa., 
January 15, 1925. 

U. S. S. Denver, September 25, 1924. 

IT. S. S. Wood *317, September 30, 1924. 

Naval Hospital, San Diego, California, September 30, 
1924. 

d Naval Disi r »i, New York, N. Y., October 10, 1924 
C. S. S. S-M. ' >•.•!« Lor 2, 1924. 

Navy Yard, New York, October 2, 1924. 

IT. S. S. Arizona, September 27, 1924. 

Naval Air Station, Pensacola, Fla., September 16, 1924. 
U. S. S. New Mexico, December 8, 1924. 

Naval Air Station, Hampton Roads, Va., September 20, 
1924. 


Conover, J. P. 

Cassady, John II. 

Crofford, W. N. 

Doyle, James Henry.. 

Dietrich, Wm. F. 

Davison, Ralph E_ 

Dessez, J. H. S. 


Lieutenant... 

Lieutenant. 

Lieutenant, J. G. 

Lieutenant, J. G. 

Lieutenant. 

Lieutenant. 

Lieut, commander_ 


U. S. S. S-29, October 1, 1924. 

Navy Department, Washington, D. C., December 9, 
1924. 

U. S. S. Maryland, Octol>er 2, 1924. 

U. S. S. Camden, September 24, 1924. 

U. S. S. Toucey, January 1, 1925. 

Naval Air Station, Pensacola, Fla., October 14, 1924. 
Navy Department, Washington, D. C., September 19, 
1924. 
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Name 

Rank 

Service at date indicated 

11 Kmerson, P. L.J 

Fultz, Harold F. 

.. “ " .... - 

1 Lieutenant. 

i Lieutenant . 

U. S. S. Farragut, September 25, 1924. 

Naval Ammunition Depot, Hingham, Mass., October 13 


I 1924. 

Fosto r , Chas. II. Chief pinner. ' I T . S. S. West Virginia, December 5, 1924. 

Goring, Raphael.I Lieutenant. j Naval Sta., Cavite, P. I., November 4, 1924. 

Olllc.'pie, (i. 8.J Lieut commander_J U. S. 8. Orion, Septeml*er 27, 1G24. 

Greene, C. F . ' Lieut, '•ommsnder.... 1 Navy Yard, Washington, D. ('., September 18, 1924. 

(Lay. John F..j Lieutenant__I U. S. S. Idaho. October 23, 1924. 

1'alley, T. J _ Lieutenant ... Peer. Stn., Milwaukee, Wis., September 23, 1924. 

Haven, II. 10.. l ieutenant, .1. O. U. S. Naval Academy, September 15, 1924. 

llurlT, Jack F . Lieutenant, J. G_ U. S. S. Chase, October 18. 1924. 

Kinpnnm.il. F_ Lieut, commander_ Naw Department, Washington, D. C., December 7, 

1924. 

Leggo. Kenneth I)_ Lieutenant. (M. C.).._ Naval Hospital, Philadelphia, Pa., September 25, 1924. 

Lee. Clarence V . Lieutenant, J. G. U. S. S. Doyen, September 16, 1924. 

Loventhr.l, W. F. Lieutenant__ Navy Department, Washington, I). C., October 24,1924. 

Mann, Joseph R. I ieut. commander_ U. S. S. Humphreys, September 15, 1924. 

Murrav, Chas. Ira_ Captain, U. S. M. C_. Marine Recruiting Of., Spokane, Washington, October 

1, 1924. 

12 Murphy, V. R.. Lieutenant.. U. S. S. S-37, October 3, 1924. 

McCarthy, Lieutenant, J. G. U. S. S. California, October 1, 1924. 

Thor O. 

Minckler, Campbell Lieutenant, J. O. U. S. S. New Mexico, September 18, 1924. 

H. 

McCord, F. C. Lieut, commander_ Navy Department, Washington, D. C., December 8, 

1924. 

Moore, Alva J. Lieutenant. Fitzsimons General Hospital, Denver, Colo., September 

17, 1924. 

Murray, Chauncey R. Lieutenant (S. C.)_ U. S. S. Helena, October 23, 1924. 

Oster, Henry Richard.j Lieutenant (C. C.)_ Naval Aircraft Factory, Navy Yard, Phila., Pa., No- 

1 vember 3, 1924. 

Ott, W. A.| Chief boatswain. U. S. S. luka, September 23, 1924. 

Royal, Forrest B.j Lieutenant. U. S. S. Dobbin, September 28, 1924. 

Riggs, Ralphs.j Lieutenant.. Navy Department, Washington, D. C., September 23, 

1924. 

SHlrs. V,*. c. I.j Commander. Navy Department, Washington, I). C., December 15, 

1924. 

Smith, Alma C. j Lieut, commander_ U. S. S. Langley, September 24, 1924. 

Slawson, Paul S.. Lieutenant, J. G. U. S. S. Ilulbert, November 10, 1924. 

Tisdale, Ryland D_' Lieutenant. U. 8. 8. California, September 22, 1924. 

Trowbridge, Stuart J.. Lieutenant.. Naval Air Station, San Diego, Calif., September 30, 1924. 

Turney, H. W_ _ Lieutenant, J. G. Naval Academy, Annapolis, Md., September 22, 1924. 

13 Withers, Clee- j Lieutenant. U. S. S. Dobbin, December 6, 1924. 

inann. 

Wyman, Ralph. | Lieutenant. U. S. S. Milwaukee, September 15, 1924. 

Wilson, W. W. 1 Lieut, commander. .. Navy Dept., Washington, D. C., September 30, 1924. 

Carson, V. II.... Lieut, comdr. (M. C.). Naval Recruiting Sta., Richmond, Va., January 12,1925. 

Johnson, Geo. Wm_ Lieutenant.. Naval Academy, Annapolis, Md., September 30, 1924. 

Lust, J. C. j Lieutenant. Navy Dept., Washington, D. C., January 7, 1925. 

Thurber, H. R. 1 Lieutenant. Navy Dept., Washington, D. C., January 13, 1925. 

Wolfe, Alfred S.: Lieut, commander_ U. 8. S. Hart, Asiatic St., December 15, 1924. 

Grassie, H. J.‘ Lieutenant. U. S. S. Helena, December 18, 1924. 

Catron, Martin G. Chief machinists mate. U. 8. S. Palos, Asiatic Fleet. December 19, 1924. 

Latimore, T. C. Lieutenant. Navy Dept., Washington, D. C., January 15, 1925. 


Wherefore, the premises considered, the plaintiff prays as follows: 

First. That the process of this Court issue to each of the de¬ 
fendants requiring them to appear and answer this bill of complaint. 

Second. That the demand of the defendant, J. Raymond McCarl, 
for the withholding of the pay and allowances of the 
14 plaintiff, as hereinbefore described, be adjudged to be un¬ 
authorized and of no legal force or effect. 

Third. That the order or communication of the defendant, Cur¬ 
tis D. Wilbur (ALNAV 24, amended and explained as hereinbe¬ 
fore mentioned) be adjudged to confer no legal authority upon any 
subordinate of the defendant, Curtis D. Wilbur, to withhold from 
the plaintiff any part of his current pay and allowances to be 
applied to the liquidation of the said claim against the plaintiff 
set up by the defendant, J. Raymond McCarl, in his said letter 
of November 26, 1924, and disputed by the plaintiff. 
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Fourth. That the defendant, J. Raymond MeCarl, be enjoined 
and restrained pendente lite, and permanently upon the final hear¬ 
ing of this cause, from and against any and all interference on his 
part with the chief of the Bureau ox Supplies and Accounts of 
the Navy Department, or any disbursing officer of the United 
States Navy, to prevent the payment to the plaintiff of his pay and 
allowances, or any part thereof, heretofore and now being unlaw¬ 
fully withheld as hereinbefore described. 

Fifth. That the defendant, Curtis D. Wilbur, and his subordi¬ 
nates, including the Chief of the Bureau of Supplies and Accounts 
and the disbursing officers of the United States Navy, be enjoined 
and restrained pendente lite, and permanently upon the final hear¬ 
ing of this cause, from withholding or causing to be withheld 
from the plaintiff twenty per cent of his pay and allowances as 
hereinbefore described, or any part thereof, by reason of anything 
contained in said letter of the defendant, J. Raymond McCarl y 
dated November 26, 1924, or by reason or by means of said 

15 “ALNAV 24” or of any other communication or order from 
said J. Raymond MeCarl seeking to effect the same purpose. 

Sixth. That in like manner the defendant, J. Raymond MeCarl, 
and the defendant, Curtis D. Wilbur, and his subordinates in the 
Navy Department, including the Chief of the Bureau of Supplies 
and Accounts and the disbursing officers of the United States Navy, 
be also enjoined and restrained from interfering in any manner 
with the payment of, or from withholding the pay and allowances, 
or any part thereof, of any officer of the United States Navy, to be 
applied in liquidation of any unadjudicated and disputed claim 
set up as aforesaid, by the defendant, J. Raymond MeCarl, for 
alleged overpayments to such officers of allowances for dependents. 

Seventh. That a rule issue to the defendants and each of them, 
requiring them to appear at a time to be fixed therein, and show 
cause, if any they have, why they should not be enjoined and re¬ 
strained as aforesaid, pending the final hearing of this cause. 

And for such other, further and general relief as the nature of 
the cause may require. 

William D. Thomas, Plaintiff. 

Jno. W. Price, * 

Leckie Cox & Sherier, 

Counsel for Plaintiff. 

District of Columbia, ss: 

I, William D. Thomas, on oath, state that I have read the 

16 foregoing bill of complaint by me subscribed, and know the 
contents thereof, and that the matters and things therein set 

forth I verily believe to be true. 

William D. Thomas. 

Subscribed and sworn to before me this 26th day of January, 
1925. 

[Notarial seal.] John P. Cage, 

Notary Public , D. C. 

66906—25-2 
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Plaintiff’s Exhibit No. 1 

[Despatch] 


Navy Department, 
Washington , 11th August , 1924. 

0211 Twenty-four ALXAV. The Secretary of the Navy is of the 
opinion that the holdirig of the Supreme Court of the United States 
is decisive that the salary of officers is not subject to offset because 
of claims of the Government. The Comptroller General holds the 
contrary view. In order that officers will not be deprived of suffi¬ 
cient funds to meet their current necessities it is hereby directed that 
no disbursing officer shall withhold more than twenty per cent of 
any officer's current pay without his consent because of alleged over¬ 
payments to him of commutation of quarters or rental and subsist- 
ance allowances on account of dependents; and furthermore it is 
directed that in all such cases disbursing officers pay eighty per 
cent of the pay hereafter accruing or which has been hereto- 
17 fore withheld unless the amount of the alleged total indebted¬ 
ness has heretofore been withheld. The Comptroller General 
agrees to allow credit to disbursing officers for payments above 
directed and further agrees that the acceptance by an officer for 
less than his monthly pay in such cases shall not be deemed in acqui¬ 
escence on the part of such officer in the withholding of any of his 
pay. Inform all officers concerned that they may accept such pay¬ 
ments under protest and that the Comptroller General will reopen 
any case upon request of the officer concerned. Nothing contained 
herein shall be construed to deny any officer the right to pursue 
such legal remedies as he may desire or as intending to afford any 
officer an opportunity to secure in any way an unjust advantage over 
the Government. 


Plaintiff’s Exhibit No. 2 

[Despatch] 

Navy Department, 

W ashington, 9th September, 1924. 

0200 Twenty-seven ALNAV. The instructions to disbursing 
officers embodied in ALNAV Twenty-four “That no disbursing 
officer shall w ithhold more than twenty per cent of any officer’s cur¬ 
rent pay w ithout his consent because of alleged overpayment to him 
of commutation of quarters or rental and subsistence allowances on 
account of dependents; and furthermore, it is directed that in all 
such cases disbursing officers pay eighty per cent of the pay 
18 hereafter accruing or which has been heretofore withheld 
unless the amount of the alleged total indebtedness has here¬ 
tofore been withheld,” shall be construed to cover in the cases re¬ 
ferred to, when the total indebtedness has (not) been entirely with¬ 
held, all amounts heretofore withheld since the receipt of the first 
notice of suspension or disallowance from the Comptroller Gen¬ 
eral, either directly or through other disbursing officers, and to 
direct the payment of ail but twenty per cent of the pay so with¬ 
held. 
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Plaintiff’s Exhibit No. 3 

[Despatch] 

Navy Department, 
Washington, 23 September, 1921>. 

0223 Thirty ALNAV ALNAV twenty-seven should read after 
the word as follows: “ Shall be construed to cover in the cases re¬ 
ferred to, when the total indebtedness has not been entirely with¬ 
held,” etc. The word “ not ” was omitted between the words has 
and been in ALNAV twenty-seven 1000. 

Secretary of the Navy. 

Confirmation copy. 

Department distribution (GO 54). 

Lists I to IX, inclusive. 

19 Plaintiff’s Exhibit No. 4 

[Despatch] 

Navy Department, 
Washington, D. C., 2nd October, 1921^. 

4002 Thirty-three ALNAV The term “ current pay ” as used in 
ALNAV twenty-four means total compensation—that is, pay and 
allowances. 1045. 

Secretary of the Navy. 

Department distribution (GO 54). 

Confirmation copy. 

Lists I to IX, inclusive. 

Plaintiff’s Exhibit No. 5 

147-44-EDX 

181-5 

205-10 

Navy Department, 

(Bureau of Supplies and Accounts), 
Washington, I). C '., 29 September, 1921+. 

To: Commanders in Chief. 

Commandants of Navy Yards and Stations. 

Commanding Officers of Vessels. 

All Officers of the Supply Corps. 

Recruiting Officers. 

Subjects: Accounting procedure under ALNAV 24. 

Reference: (a) ALNAV 24 as modified by ALNAVS 27 and 30. 

1. Reference (a) provides in part that— 

“ It is hereby directed that no disbursing officer shall with- 

20 hold more than twenty per cent of any officer’s current pay 
without his consent because of alleged overpayments to him 

of commutation of quarters or rental and subsistence allowances on 
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account of dependents, and, furthermore, it is directed that in all 
such cases disbursing officers pay eighty per cent of the pay here¬ 
after accruing or which has been heretofore withheld, including all 
amounts heretofore withheld since receipt of the first notice of 
suspension or disallowance from the Comptroller General, either 
directly or through other disbursing officers, unless the amount of the 
alleged total indebtedness has heretofore been withheld.” 

2. Requests received by officers of the Supply Corps for checkage 
of alleged overpayments of commutation of quarters or rental and 
subsistence allowances on account of dependents will be accom¬ 
plished by placing thereon, in lieu of the customary certificate, an 
endorsement that pay of the officer concerned will be checked in 
accordance with ALNAV 24 of August 11, 1924, until the total 
amount involved has been checked. 

3. Amounts to be checked under ALNAV 24 will be shown on 
the payroll, in such space as can conveniently be utilized, in a no¬ 
tation showing, under the caption “ Dependent allowances ” the 
name of the officer requesting cneckage, account or payroll involved, 
quarter or period concerned, period of alleged overpayment, total 
amount requested checked, amount checked to date of closing ac¬ 
count at end of quarter or for other cause, and balance remaining 
to be checked, in form as follows: 

DEPENDENT ALLOWANCE 

B. A. Munsey 
U. S. S. “ Polarus ” 

3 & 4/23 

15 Feb.-30 June, 1923 
$800 
$210 
$590 

4. Amounts checked during a quarter or other period under a 
request for checkage as described above will be shown on the pay¬ 
roll as a total amount under each request for checkage, in the 
“ sundry checkage ” column of the payroll, under an identifying 
notation similar, in part, to the notation on the payroll and con¬ 
taining, in addition where necessary, the number of the statement 
of difference whereon the suspension or disallowance appears, viz: 

DEPENDENT ALLOWANCE 

B. A. Munsev 
U. S. S. “ Polarus *’ 

3 & 4/23 
S/D M-1803-M 
$210 

21 5. Where more than one request for checkage is received 

against the accounts of an officer, the notations prescribed in 
paragraph three will be made on the pay roll for each request for 
checkage. However, pay will be checked under these requests in 
the order of receipt, and in no case will pay be checked under a 
second request until the entire amount necessary to meet a prior 
checkage has been withheld and shown on the pay roll as described 
above. 
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6. In case of transfer prior to completion of all outstanding 
checkages, the transfer pay account will contain a notation of each 
checkage outstanding, conforming to specimen shown in paragraph 
three, and giving the total amount to be checked, amount checked to 
date, and balance to be checked, viz: 

DEPENDENT ALLOWANCE 

B. A. Munsey 
U. S. S. “Polarus” 

3 & 4/23 

15 Feb.-30 June, 1923. 

Total checkage, $800. 

Checked to date, $210. 

Balance to be checked, $590. 

7. The provisions of ALNAV 24 regarding per centum checkage 
do not affect amounts checked in full prior to receipt thereof, and 
such checkages will not be refunded. 

8. Where specific amounts have been checked monthly upon the 
request of an officer and by the approval of the Secretary of the 
Navy prior to the receipt of ALNAV 24, the agreed rate should be 
continued. 

David Potter. 

Approved 2nd October, 1924. 

Curtis D. Wilbur, 

Secretary of the Nmy. 

237e. 

22 Plaintiff’s Exhibit No. 6 


Claims Division. 


General Accounting Office, 

Washington , Nov. 26,192If. 


In reply please quote COL 049729 HCD. 


Disbursing Officer, 

Naval Air Station , Anacostia, D. C. 


Sir: Lt. Wm. Daniel Thomas, U. S. N., has been found indebted 
to the United States in the sum of $667.73, arising on account of 
amount erroneously paid him for commutation of quarters, heat, and 
light for an alleged dependent mother July 1, 1920, to June 25, 1921, 
and July 1, 1921, to June 30, 1922, total $1,533.30, less $895.17 
checked therefor, equals $638.13, and for wife March 19, to March 
31, 1920, $29.60 (wife died March 18, 1920), total $667.73. 

Demands made upon Lt. Thomas for payment of the amount of this 
indebtedness have not been complied with, and since it appears that 
you are carrying Lt. Thomas’s account you are requested to imme¬ 
diately begin checking his account 20% per month of his pay and 
allowances until the sum of $667.73 shall have been checked. 


You are advised that any payments made to him in excess of 80% 
per month of his pay and allowances will be disallowed in your 
accounts in accordance with Alnav 24, dated August 11, 1924. 

The amount should be credited to the following appropriations: 
Pay of the Navy, 1920, $29.60, and pay of the Navy, 1921, $638.13, 
and this office notified. 
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Please advise this office when checkage has been accomplished 
against Lieutenant Thomas. 

Respectfully, 

J. R. McCarl, 
Comptroller General. 

Bv W. S. Dewhirst. 

GEC. 

CU 


23 Plaintiff's Exhibit No. 7 

STATEMENT OF ACCOUNT 
Of Offi. #3. Thomas, William Daniel. Lieut., U. S. X. 

U. S. Naval Air Station, Anacostia, D. C.. from Oct. 1, 1024, to December 
31, 1024. 

CREDITS 


Balance due from U. A. Vollbrecht, NAS Anacostia (1st. Or. 1025)_ _ 

Pay as Lieut. U. S. N., from Oct. 1, 1024. to Dec. 31, 1024, at $240___ $720. 00 

Pay as 50/<? Aviation from Oct. 1, 1024, to Dec. 31, 1024, at $120_ 360.00 

Sundry credits (without defendants) : 

Rental allowance from Oct. 1, 1024, to Dec. 31, 1024_ 180.00 

Subsistence allowance Oct. 1, 1024, to Dec. 31, 1024_ 55.20 


Total_1,315.20 


DEBITS 

Hospital fund_ $0. 60 

Allotments: 

Registered NAS Anacostia at $6.00 per month: charged for month 

Oct_ 6. 00 

Registered NAS Anacostia at $17.30 per month; charged for months 

Nov., Dec., 1024_ 34. 60 

Registered NAS Anacostia at $50 per month : charged Oct.. Nov.. Dec. 150. 00 

Registered NAS Anacostia at $100 i>er month : charged for months 

Oct., Nov., Dec_ 300. 00 

Sundry checkages: 

QH&L for alleged dependent mother. 7/1/20 to 6/25/21, & from 7/1/21 
to 6/30/22, disallowed by Comp. General, $638.13: QH&L for wife 
credited in error, 3/19/20 to 3/31/20, $29.60; checked 20 7c of 

monthly pay a/e above suspension_ 87.72 

Value of clothing issues_ 18. 25 

Value of money issues_ 606. 00 

Balance due and unpaid December 31, 1924_ 11.13 


Total_1,315.20 

24 Filed January 29, 1925. Morgan H. Beach, clerk 

In the Supreme Court of the District of Columbia 

William D. Thomas, plaintiff, r. J. Raymond McCarl, Comp- 
troller General of the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Navy, defendants 

Equity No. 43597 

Ryle for injunction pendente lite 

Upon consideration of the bill of complaint filed in the above 
entitled cause, it is this 29 day of January, 1925— 
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Ordered, that the defendants, J. Raymond McCarl, Comptroller 
General of the United States, and Curtis D. Wilbur, Secretary of 
the Navy, appear in this court on or before the 13th day of February, 
1925, at 10 o’clock m., and show cause, if any they have, why they 
should not be enjoined and restrained as prayed in said bill pending 
the final determination of this cause; provided a copy of this order 
be served upon each of the defendants two days before the return 
day fixed herein. 

By the Court: 

William Hitz, Justice . 

Marshal’s return 


Served a copy of the within rule on each defendant named 1/30/25, 
personally. 

E. C. Snyder, 
l . S. Marshal. 

Filed February 9, 1925. Morgan H. Beach, Clerk. 

25 Filed February 13, 1925. Morgan H. Beach, clerk 
In the Supreme Court of the District of Columbia 


William D. Thomas, plaintiff, 

v. 

J. Raymond McCarl, Comptroller General of 
the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Navy, defendants 


Equity No. 43597. 


Separate answer of J. Raymond McCarl to the rule to show cause 

and answer to the hill 


Comes now J. Raymond McCarl as Comptroller General of the 
United States, one of the defendants herein, for himself individually 
and officially, appearing specially and out of comity and respect for 
the court, but without submitted himself to the jurisdiction thereof, 
and now and at all times saving and reserving to himself the benefit 
of all objections and exceptions to the errors and insufficiencies to 
the bill of complaint filed herein, and for misjoinder of and want of 
proper parties both plaintiff and defendant thereto, and reserving 
unto himself individually and officially the lack of jurisdiction of 
the court to restrain and enjoin him as Comptroller General of the 
United States from performing the discretionary duties conferred 
and enjoined by the statutes of the United States upon the Comp¬ 
troller General of the United States, nevertheless answering the 
rule to show cause and the bill as he is advised it is material and 
necessary for him to make answer thereto, says as follows: 

26 (1) The defendant admits that he is a citizen, legally 

resident of the State of Nebraska, residing in the District of 
Columbia, in the performance of his duties of Comptroller General 
of the United States. The other averments of paragraph 1 as to 
the citizenship and station of the plaintiff are not within the knowl- 
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edge of the defendant, but it is admitted that the plaintiff was an 
officer of the Navy at the time the matters herein involved arose. 

(2) There appears no paragraph numbered 2 in the bill of com¬ 
plaint. 

(3) The averments of fact in paragraph 3 of the bill of complaint 
are denied as stated. 

The monthly and annual pay of plaintiff must be ascertained, 

computed, and determined pursuant to the provisions of the act of 

June 10, 1022. 42 Stat. 625 to 633, inclusive, and other statutes 

in accordance with the grade held, length of service in the grade, 

and character of duty performed. The monthly and annual amount 

of allowances authorized bv said statute and the amendatory act 

• * 

of May 31, 1024, 43 Stat. 250, is dependent upon the grade held, 
length of service in the grade, whether plaintiff has a wife, or child 
or children under twenty-one years of age or whether he has a mother 
“ in fact dependent upon him for her chief support," and whether 
the full number of quarters authorized by law and regulation for 
his grade has been assigned to him. 

The act of May 28, 1924, 43 Stat. 103, providing funds for the 
current fiscal year 1925, included funds, page 12, “ for pay and 
allowances prescribed by law of officers on sea duty and other 
27 duty, and officers on waiting orders: Pay, $26,431,298; rental 
allowance, $5,438,284; subsistence allowance, $3,331,700; in 


all *38,201,298.” 

The appropriation is in general terms and in lump sum for the 
pay and allowances of the Navy, and no specific amount thereof is 
named or fixed therein or thereby for the pay and allowances of 
plaintiff, but the pay and allowances of plaintiff may only be as¬ 
certained, computed, and determined finally by stating an account 
pursuant to the provisions of the enactments cited. 

The defendant denies that any moneys under said appropriation 
have been turned over and are in the possession of R. O. Howard, 
disbursing officer of the Navy, as moneys of plaintiff’s pay and 
allowances, or any specific portion thereof, but that such moneys 
under said appropriation as may be credited to said disbursing 
officer are advances from the Treasury of the United States upon 
accountable warrant upon requisition for a lump amount to make 
payment upon lawful accounts of pay and allowances, and such 
advances and credits to said disbursing officer are not for any par¬ 
ticular individual nor of a fixed sum ior any particular individual. 

(4) The matters of paragraph 4 are statutory provisions, as fol¬ 
lows : 

The General Accounting Office was established by the act of June 
10, 1921, 42 Stat. 24, “ independent of the executive departments 
and under the control and direction of the Comptroller General of 
the United States"; the offices of the Comptroller of the Treasury 
and of the six auditors being thereby abolished and all their 
powers and duties, so far as not inconsistent with said act, 
28 shall “ be vested in and imposed upon the General Account¬ 
ing Office and be exercised without direction from any other 
officer.” 

The specific powers and duties vested and imposed in the Gen¬ 
eral Accounting Office appear in various enactments dating from 
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the act of September 2, 1789, 1 Stat. 66, down to and including the 
more recent enactments of July 31, 1894, 28 Stat. 205, and the act of 
June 10, 1921, 42 Stat. 23. 

(5) The matters of paragraph 5 are denied as stated and de¬ 
fendant specifically and expressly denies any coercion or putting in 
fear, or otherwise improper or unlawful action or direction to or 
of any one or more than one, or in the matter of the pay and allow¬ 
ances of plaintiff or the accounts thereof, or any account whatsoever. 

The defendant Comptroller General specifically and expressly 
denies that any payments of allowances to plaintiff had been ap¬ 
proved by any one lawfully authorized therein, or that defendant 
has reviewed payments to plaintiff heretofore approved; and with 
respect to such allowances as were obtained by plaintiff defendant 
says as follows: 

The procedure for many years has been for payments to be made 
by paymasters or disbursing officers of the United States upon item¬ 
ized vouchers showing the pay and allowances claimed and the ac¬ 
counts of the paymasters or disbursing officers, including the paid 
vouchers, are submitted to the auditors, now the General Account¬ 
ing Office, for settlement, the funds used by the disbursing officer 
being credited to him upon an accountable warrant; the pro- 

29 cedure being substantially according to the provisions of 
the acts of July 31, 1894, 28 Stat. 206; June 10, 1921, 42 Stat. 

24; section 3622, Revised Statutes. 

The act of July 31, 1894, 28 Stat., 207, names the respective audi¬ 
tors to whom the disbursing accounts shall be submitted for settle¬ 
ment—the auditor for the accounts relating to the Naval Establish¬ 
ment and to all business within the jurisdiction of the Department 
of the Navy, being the Auditor for the Navy Department, but all 
auditors are now the General Accounting Office, act of 1921, cited— 
and it is further provided that the action of the auditor thereon 
shall be final and conclusive unless revision of the settlement by him 
be applied for to the Comptroller of the Treasury by the disburs¬ 
ing officer or head of the particular department of the Government 
concerned within one year from the settlement; with the further 
provision, however, authorizing revision of the settlement by the 
Comptroller of the Treasury upon his own motion. 

The accounts first submitted for audit are of payments already 
made and for the purpose of entitling the paying officer prima facie 
to be credited for the payments made, and the account of the one 
thus disclosed as paid is always open to settlement and adjustment 
and particularly where the interests of the United States demand 
such action. 

The act of April 16, 1918, 40 Stat., 530, authorized payment to 
officers of the Army of an allowance for quarters where they fur¬ 
nished a place of abode for dependent parents. The enactment in 
express terms named only officers of the Army and that enactment 
was not by any subsequent act of Congress extended to include 
officers of the Navy, as averred in paragraph 5 of the bill, 

30 but the Comptroller of the Treasury, 24 Comp. Dec., 610, 
determined that by virtue of the provisions of the act of 

March 3, 1899, 30 Stat./1007, and other enactments, assimilating 

65906—25- 8 
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allowances for officers of the Navy to those granted to officers of the 
Army, the officers of the Navy were entitled to the allowance under 
the act of 1018. The act of 1918 was for the period of the emer¬ 
gency, the World War, but by the act of May 18, 1920, 41 Stat., 
602, it was extended to June 30, 1922. Subsequently, the act of 
June 10, 1922, 42 Stat., 628, provided beginning with July 1, 1922, 
for an allowance of quarters and for subsistence based on the mother 
being dependent upon the officer for her chief support and this en¬ 
actment applied to all branches of the military service beginning 
July 1, 1922. 

In carrying into effect the provision of the original enactment 
of April i6, 1918, 40 Stat., 530, the then Comptroller of the Treas¬ 
ury authorized certificates to accompany the voucher for the allow¬ 
ance as to the dependency of the parents and payments were made 
by paymasters accordingly. It was primarily a procedure adopted 
to facilitate payments by disbursing officers, but without relieving 
the one paid from presenting the facts necessary to support the al¬ 
lowances obtained if brought into question. Under the later en¬ 
actment of 1922, cited, the Comptroller General of the United States 
required preliminary to obtaining such allowances, a statement of 
the facts to be submitted by the officer as to the dependency upon 
him of the mother for her chief support. The facts thus sub¬ 
mitted led back into the conditions existing under the prior 
payments wherein certificates without statement of the 

31 facts had been given and allowances obtained, and it was 
disclosed in a large number of cases that such dependency had 

not in fact existed, and thereupon the pay and allowance account 
of the officer was required to be restated and the improper allow¬ 
ance payments recovered back primarily by a debit against the pay 
and allowances otherwise becoming due to be paid by the paymaster. 
While referred to as a deduction, it is in reality the debit side of 
the pay and allowance account against the credit side for pay and 
allowances otherwise due. 

(6) The averments of paragraph G are denied as stated. The 
defendant, the Comptroller General, admits that a large number of 
officers of the Navy wrongfully obtained allowances under the pro¬ 
visions of the statute cited, upon their certificates and under pro¬ 
cedure as set forth in paragraph 5 of this answer. 

The facts disclosed such conditions as made it necessary for and 
the duty of the Comptroller General to take action thereon, and it 
was not a condition affecting solely a single individual but a large 
number of officers. Although it was not entirely free from doubt 
whether payments could lawfully be made to one indebted to the 
United States until the entire amount of the indebtedness was satis¬ 
fied, the General Accounting Office had for some time prior to the 
issuing of the order of the Secretary of the Navy August 11, 1924, 
accepted from officers involved, where it appeared they were con¬ 
tinuing in the service, a paying back in installments of the amounts 
wrongfully obtained for allowances. The order of the Secretary of 
the Navy had no purpose so far as the Comptroller General 

32 is informed, nor was necessary, other than to make definite 
and available to all officers the permission of so paying back 

in installments and without the necessity of individual application 
for authority to pay back in such installments. 
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(7) Defendant denies there has been wrongfully withheld from 
the plaintiff any pay and allowances and avers that the plaintiff has 
been justly entitled upon a statement of his account with the United 
States in accordance with the statutes cited. Defendant absolutely 
denies any unlawful cooperation bv or with the Secretary of the 
Navy in authorizing payment back to the United States in install¬ 
ments of 20% pay and allowances of plaintiff, because of allowances 
wrongfully obtained. 

(8) The defendant denies that any unlawful claim has been set 
up bv him against the plaintiff. The letter of the defendant re¬ 
ferred to in paragraph 8 of the bill shows a lawful claim and de¬ 
mand for an indebtedness due the United States for debiting in the 
accounts of the plaintiff. And defendant further says that such 
indebtedness due the United States was ascertained upon the sub¬ 
mission of facts by plaintiff and was not ex parte as averred in 
said paragraph 8, and that the partial recoveries back heretofore 
obtained from plaintiff as set forth in paragraph 8 were proper 
and lawful. 

Defendant avers that facts of record in the General Accounting 
Office show that the plaintiff obtained allowances as for a wife for 
the period January 1, 1920, to March 31, 1920, notwithstanding 
the fact subsequenth 7 developed said wife had died March 

33 18, 1920, plaintiff first disclosing the fact of such death in 
letter of March 14, 1924, in reply to letter of February 29, 

1924, from the General Accounting Office—Exhibits B and C at¬ 
tached. The plaintiff therefore wrongfully obtained for the period 
March 19 to March 31, 1920, the sum of $29.60 as allowances. Sub¬ 
sequently and beginning July 1, 1920, plaintiff being no longer 
entitled to allowances for a wife, nevertheless obtained allowances as 
for a dependent parent, his mother, as having maintained a place of 
abode for her and/or as being dependent upon him for her chief 
support: said conditions being requirements of the act of April 
16, 1918, and June 10, 1922, cited; that plaintiff submitted the affida¬ 
vit of his mother dated April 24, 1923, Exhibit A attached, which 
showed that she possessed two cottages in Nashville, Tennessee, 
valued at $2,000, land in Cheatham City, Tenn., valued at about 
$4,000, house and lot at Nashville, Tenn., valued at about $18,000, 
and 20 shares of Standard Oil Company of Indiana valued at $1,200. 
It was thereupon concluded and determined by the defendant Comp¬ 
troller General that plaintiff did not maintain a place of abode for 
his mother and that dependency of the mother upon her son, plaintiff, 
for her chief support was not a fact, and the account of the plaintiff 
was stated by the General Accounting Office finding him indebted 
to the United States in the amount of $1,533.30 for the periods July 
1, 1920, to June 25, 1921, and July 1, 1921, to June 30, 1922, against 
which credit was allowed for $895.17 checked for said allowances, 
leaving a balance of $638.13 arising out of allowances obtained 
because of alleged dependency of his mother, and that said 

34 indebtedness, together with the amount of $29.60 wrongfully 
obtained because of a wife, after her decease, which the 

plaintiff now first admits in paragraph 8 of the bill, make a total 
indebtedness due the United States of $667.73; that the plaintiff was 
duly informed thereof and requested to make settlement accordingly; 
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that the plaintiff failed to arrange such settlement and adjustment, 
and advices were given to the disbursing officer per the General 
Accounting Office letter of November 26, 1924, plaintiff's Exhibit 
6, and that in all the matters and actions taken as herein set forth 
the plaintiff was fully and duly advised and opportunity given to 
present the facts in support of his assertion of the dependency of 
his mother. 

Defendant further avers that the matters involved being the 
account of pay and allowances between the United States and the 
plaintiff, the United States can not be required preliminarily to estab¬ 
lish the debits against the plaintiff otherwise than in the statement 
of the account by the General Accounting Office and may properly 
withhold therein an amount due the United States from an amount 
otherwise due the plaintiff; that the provisions of section 886 of the 
Revised Statutes as amended by the act of June 10, 1921, 42 Stat., 
24, make a transcript of the books and proceedings of the General 
Accounting Office evidence equally with the originals; that by reason 
thereof such transcript prima facie establishes the indebtedness due 
the United States from plaintiff, and such being the effect given by 
law to the books and proceedings of the General Accounting Office, 
if the plaintiff is dissatisfied with the statement of his account as 

made by the General Accounting Office, there is no right to 

35 equitable relief bv the extraordinary remedy of injunction, 

but the remedy of the plaintiff is at law by an action of debt 

in such forum wherein the United States has consented to be sued 
as a debtor. 

(9) The defendant denies that any sum whatever is being unlaw¬ 
fully and wrongfully withheld from the plaintiff but that the United 
States is lawfullv entitled to the whole amount of such indebtedness 
as may appear by a statement of account between the United States 
and the plaintiff and to withhold payments to the plaintiff until its 
indebtedness is fully satisfied. 


(10) The defendant denies that there is any unlawful withholding 
of pay and allowances to the plaintiff and specifically and expressly 
denies that in any manner any one has been threatened, but that such 
action as was taken by him was necessary and required of defendant 
by t he duties imposed upon him by law, and that the interest of the 
United States, the disbursing officers and their sureties were thereby 
protected and conserved. 

Deiendant luriner avers that the duties of disbursing officers of 
the United States are to make payment only of lawful current claims 
and that if there be a doubt of the legality thereof the law requires 
that the matter be submitted to the Comptroller General of the 
United States for his decision, and such decision when made is final 
and conclusive upon the executive branch of the Government and 
payment may not otherwise be made. See act of July 31, 1894, 
28 Stat., 208. 


(11) The paragraph sets forth no particular facts requiring 
36 an answer. Defendant avers the law has specifically placed 
upon him the primary duty of settling and adjusting claims 
and demands by or against the United States: of accounts wherein 
the United States may appear as debtor or creditor, and the use of 
appropriations therefor, in so far as the executive branch of the 
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Government is concerned. Sec. 236, Revised Statutes. Act June 
10, 1921, 42 Stat., 23. 

Defendant further avers that the matters herein set forth show 
that the bill of plaintiff is nothing more than a substitute for an 
action of debt to recover from the United States pay and allowances 
without a statement of the account adjusting the indebtedness due to 
the United States and therein plaintiff shows no irreparable injury 
or equitable right justifying the extraordinary remedy of injunc¬ 
tion, but the remedy is at law. 

(12) Defendant suggests to the court and submits that he can not 
be required to answer more than the specific facts of the demands of 
each individual and that the mere naming in the bill of plaintiff cer¬ 
tain officers as having requested the suit to be brought in their behalf 
and for their benefit requires no more than a general answer, if any, 
in so far as those so named may be concerned, there not being specifi¬ 
cally and expressly set forth the particular facts in their particular 
cases; that those so named have not joined in and signed said bill, 
nor does it appear upon whom the request stated was made and what 
was the authority given thereby, all of which the court and this de¬ 
fendant is entitled to be informed, and in the absence of which the 
bill may not be considered and acted upon as in their behalf and for 
their benefit. 

37 In connection therewith defendant informs the court that 
of those so named Lieut. Ryland D. Tisdale on October 12, 

1924, and December 5, 1924, subsequent to the date given, September 
22, 1924, set opposite his name in the bill, requested over his signa¬ 
ture that the Comptroller General of the United States review the 
settlement and statement of his account in the matter of allowances 
because of a dependent parent and thereafter, subsequent to the filing 
of said bill January 29, 1925, to wit, by telegrams of February 2 
and 6, 1925, did again refer to such reconsideration and stated that 
he was not aware injunction proceedings had been brought. The re¬ 
quest of said officer for reconsideration is now still pending before 
the defendant Comptroller General. 

Also and to further show the conditions maintaining making it 
necessary for the Comptroller General to take action in the accounts 
of officers as has been done, another officer of those so named in the 
bill of plaintiff, Lieut. J. W. Gray, appears to be Lieut. J. W. F. 
Gray. It appears from the records of the General Accounting Office 
that said Lieut. J. W. F. Gray obtained $352.33 as allowances for a 
dependent mother during the period October 31, 1920, to June 30, 
1921, during which time his brother Ensign A. J. Gray, jr., also 
drew allowances for their mother as dependent on him, and that re¬ 
fundments of $339.80 on account thereof have been obtained, and 
checkages for periods down to June 30, 1924, other than the period 
for which both officers drew said allowances, were stopped by action 
of the defendant, Comptroller General, December 20, 1924, prior 
to the filing of the plaintiff’s bill. 

38 The averments of paragraph 12 of the bill, as well as 
paragraph 1, 5, and 6 show that a general condition ap¬ 
peared of allowances having been obtained by officers of the Navy 
without the facts entitling thereto in connection with which it 
became the duty of the Comptroller General to take such action 
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as would protect the interests of the United States; that the mat¬ 
ters and facts are peculiar to each individual concerned and can¬ 
not be made the matter of directing the Comptroller General to 
proceed otherwise than with respect to what may be the condi¬ 
tion in each claim and account and no general injunction pendente 
lite or permanently may issue without there appearing before the 
Court each and every fact in respect to each and every officer 
involved. 

Defendant further avers in connection with the general condi¬ 
tions referred to that the facts disclosed in a number of instances 
fraud, both actual and constructive: that in the present case of the 
plaintiff Thomas the facts are as set forth in paragraph 8, of this 
answer, of allowances having been obtained from March 19 to 
March 31, 1920, on account of having a wife after her decease 
March 18, 1920; and on account of a mother alleged by plaintiff 
to be dependent upon him, but that it was disclosed through in¬ 
vestigation of the General Accounting Office she had real property 
valued by her at $24,000 and 20 shares of Standard Oil Company 
stock valued by her at $1,200, making a total of $25,200, and de¬ 
fendant believes and avers that the allowances in question were 
obtained bv plaintiff with full knowledge of his mother having 
such property and her dependency upon him was not true in 
fact. 

39 Further answering the rule to show cause and the bill de¬ 
fendant avers the facts set forth show no equitable right in 

plaintiff to relief by the extraordinary remedy of injunction, but 
the bill discloses a combination of parties plaintiff to control and 
defeat the Comptroller General on the performance of his duties 
imposed by law in the recovery of an indebtedness due the United 
States; that the matters and things set forth in the bill and this 
answer to the rule to show cause, show thev concern debits and 
credits in an account between plaintiff and the United States in¬ 
volving the judgment and discretion of the defendant Comptroller 
General and are not within the jurisdiction of this Court to direct 
him to do otherwise than has been done; that the bill would re¬ 
quire the repayment to plaintiff of such amount of the indebtedness 
as has already and heretofore been received bv the United States; 
admit certain of the indebtedness; and in substance require pay¬ 
ments to the plaintiff without regard to and determination by the 
Court of the remainder of the indebtedness due the United States; 
see also the second prayer of the bill, and injunction would thereby 
become simply a money judgment against the United States pay¬ 
able under certain appropriations and contrary to the provisions 
of the act of April 27. 1904, 33 Stat., 422, requiring judgments of 
courts to be specifically reported to Congress for appropriation; 
that if plaintiff believes he has not been properly paid pay and 
allowances, his claim therein involves a debt to be demanded of the 
United States for which the remedy is at law and in such 

40 forum wherein the United States has consented to be sued 
as debtor, and a bill for injunction may not be substituted 

for such action in debt. See judicial Code of 1911, sections 143; 
id., 24 (par. 14): act April 27, 1904, 33 Stat.. 422: that certain 
officers of the Navy are sought to be included and enjoined for or 
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against plaintiff without naming them personally but by title only 
in the prayers of the bill and not elsewhere, and who are not made 
parties plaintiff or defendant to the bill, and without any facts 
or matters other than general allegations and hearsay, being set 
forth showing their relation to the bill and the need to be en¬ 
joined as prayed; that by reason of what has been set forth an in¬ 
junction pendente lite and permanently upon final hearing as prayed 
for would be a misuse of judicial process and prejudicial to the 
interests of the United States: 

Wherefore, having fully answered the defendant prays that the 
rule to show cause be discharged and that the bill of plaintiff be 
dismissed. 

J. Raymond McCarl, 
Comptroller General of the United States. 

R. L. Golze, 

Solicitor for CComptroller General , 

Attorney for Defendant. 

District of Columbia ss: 

I, J. Raymond McCarl, having first been duly sworn on oath, 
depose and say: That I have read the foregoing answer and 
41 know the contents thereof, and that the matters and things 
therein stated I verily believe to be true. 

J. Raymond McCarl. 

Sworn and subscribed to before me, this 13th day of February, 
1925. 

[notarial seal.] S. B. Tulloss. 


Exhibit A. 


X av y ' Department. 

Form approved by Comptroller General U. S., January 20, 1923. 

Affidavit of mother of officer, in support of claim of dependency 
under Act of June 10, 1922, 42 Stat., 625. 

(1) I, Mary Bright Thomas, residing at 2300 West End Ave., 
Nashville, Tenn., do hereby solemnly (swear) (affirm) that I am 
the mother of William Daniel Thomas, lieutenant, U. S. Navy, and 
that I am necessarily dependent upon him for my chief support, 
in proof of which I submit the following true statement of facts: 

(2) Date of birth: January 28, 1868. 

(3) Occupation (if any) : None. 

(4) Income from business or occupation during the last six; 

months: $-. 

42 (5) Married or single: Single. 

(6) Age and occupation of husband:-. 

(7) Income of husband during the last six months: $-. 

(8) Children living and more than 21 years of age: John W. 
Morgan Thomas, Johns Hopkins Hospital, Baltimore, Md. (in¬ 
valid) ; Winston B. Thomas, Guaranty Trust Co., N. Y., bond 
department. 
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as would protect the interests of the United States: that the mat¬ 
ters and facts are peculiar to each individual concerned and can¬ 
not he made the matter of directing the Comptroller General to 
proceed otherwise than with respect to what may be the condi¬ 
tion in each claim and account and no general injunction pendente 
lite or permanently may issue without there appearing before the 
Court each and every fact in respect to each and every officer 
involved. 


Defendant further avers in connection with the general condi¬ 
tions referred to that the facts disclosed in a number of instances 
fraud, both actual and constructive: that in the present case of the 
plaintiff Thomas the facts are as set forth in paragraph 8, of this 
answer, of allowances having been obtained from March If) to 
M arch 31. 1920. on account of having a wife after her decease 
March 18. 1920: and on account of a mother alleged by plaintiff 
to be dependent upon him. but that it was disclosed through in¬ 
vestigation of the General Accounting Office she had real property 
valued by her at 824.000 and 20 shares of Standard Oil Company 
stock valued bv her at 81,200. making a total of $2f>,200, and de- 
fendant believes and avers that the allowances in question were 
obtained by plaintiff with full knowledge of his mother having 
such property and her dependency upon him was not true in 
fact. 


39 Further answering the rule to show cause and the bill de¬ 

fendant avers the facts set forth show no equitable right in 
plaintiff to relief by the extraordinary remedy of injunction, but 
the bill discloses a combination of parties plaintiff to control and 
defeat the Comptroller General on tin* performance of his duties 
imposed by law in the recovery of an indebtedness due the United 
States: that the matters and things set forth in the bill and this 
answer to the rule to show cause, show thev concern debits and 
credits in an account between plaintiff and the United States in¬ 
volving the judgment and discretion of the defendant Comptroller 
General and are not within the jurisdiction of this Court to direct 
him to do otherwise than has been done: that the bill would re¬ 


quire the repayment to plaintiff* of such amount of the indebtedness 
as has already and heretofore been received bv the United States; 
admit certain of the indebtedness: and in substance require pay¬ 
ments to the plaintiff without regard to and determination by the 
Court of the remainder of the indebtedness due the United States; 
see also the second prayer of the bill, and injunction would thereby 
become simply a money judgment against the United States pay¬ 
able under certain appropriations and contrary to the provisions 
of the act of April 27. 1904, 33 Stat., 422, requiring judgments of 
courts to be specifically reported to Congress for appropriation; 
that if plaintiff believes he has not been properly paid pay and 
allowances, his claim therein involves a debt to be demanded of the 


United States for which the remedy is at law and in such 

& 

40 forum wherein the United States has consented to be sued 


as debtor, and a bill for injunction may not be substituted 
for such action in debt. See judicial Code of 1911, sections 143; 
id., 24 (par. 14): act April 27, 1904, 33 Stat.. 422; that certain 
officers of the Navy are sought to be included and enjoined for or 
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against plaintiff without naming them personally but by title only 
in the prayers of the bill and not elsewhere, and who are not made 
parties plaintiff or defendant to the bill, and without any facts 
or matters other than general allegations and hearsay, being set 
forth showing their relation to the bill and the need to be en¬ 
joined as prayed; that b\ T reason of what has been set forth an in¬ 
junction pendente lite and permanently upon final hearing as prayed 
for would be a misuse of judicial process and prejudicial to the 
interests of the United States: 

Wherefore, having fully answered the defendant prays that the 
rule to show cause be discharged and that the bill of plaintiff be 
dismissed. 

J. Raymond McCarl, 
Comptroller General of the United States. 

R. L. Golze, 

Solicitor for Comptroller General , 

Attorney for Defendant. 


District of Columbia ss: 

I, J. Raymond McCarl. having first been duly sworn on oath, 
depose and say: That I have read the foregoing answer and 
41 know the contents thereof, and that the matters and things 
therein stated I verily believe to be true. 

J. Raymond McCarl. 

Sworn and subscribed to before me. this 13th day of February, 
1925. 

[notarial seal.] S. B. Tulloss. 


Exhibit A. 


Navy Department. 

Form approved by Comptroller General U. S., January 20, 1923. 

Affidavit of mother of officer, in support of claim of dependency 
under Act of June 10, 1922, 42 Stat.. G25. 

(1) I, Mary Bright Thomas, residing at 2300 West End Ave., 
Nashville, Tenn., do hereby solemnly (swear) (affirm) that I am 
the mother of William Daniel Thomas, lieutenant, U. S. Navy, and 
that I am necessarily dependent upon him for my chief support, 
in proof of which I submit the following true statement of facts: 

(2) Date of birth : January 28, 1808. 

(3) Occupation (if any) : None. 

(4) Income from business or occupation during the last six, 

months: $-. 

42 (5) Married or single: Single. 

(6) Age and occupation of husband:-. 

(7) Income of husband during the last six months: $-. 

(8) Children living and more than 21 years of age: John W. 
Morgan Thomas, Johns Hopkins Hospital, Baltimore, Md. (in¬ 
valid) ; Winston B. Thomas, Guaranty Trust Co., N. Y., bond 
department. 
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(9) General state of affiant's health: Very poor. 

(10) Present condition of affiant's health, tending to prove her 

dependency:-. 

(11) Usual living conditions (whether housekeeping or living 
with others, giving circumstances) : Housekeeping until Jan. 1, 1923, 
then moved to apartment (nonhousekeeping). 

(12) Average monthly living expense during last six months: 
$12.-» living, also $125 expenses for son in hospital. 

(13) Value of all real property: 

Two cottages in Nashville, Tenn., $2,000: land in Cheatham City, 
Tenn., about $4,000 (no income) : house and lot, Nashville, Tenn., 
about $18,000 (no income). Total, approximately $24,000. 

(14) Value of all tangible property. $-. 

43 (15) Value of all intangible personal property bank de¬ 

posits, investments, etc.) : 20 shares Standard Oil, Indiana, 
$1,200. Total, $25,200. 

(10) Gross income (money) of affiant from all sources for each 
of the two years preceding this affidavit: 

Year from 1921 to 1922, $1,200. 


Year January, 1922, to January, 1923, $1,370. 

Post scriptum. No income from house No. 2300 West End from 
Jan. 1, 1923, to May 1, 1923. Formerly my residence. 

(17) Contributions in money received from William Daniel 
Thomas, lieutenant, U. S. Navy, for the last-mentioned year (April 
1, 1921, to 30 June, 1922), as shown in the preceding table, were 
made exclusively and solely for my use and benefit, as follows: 

Approximate date: 1 April, 1921, to 30 June, 1922, @ $100 per 
month. Amount, $1,500. Total, $1,500. 

(18) Value and nature of contributions other than money made 
by above-mentioned officer during said year for my exclusive and 

sole use and benefit. 

44 (19) Total of all contributions (money and otherwise) 

made by the above mentioned officer during said year $1,500. 

(20) Was an income tax return filed by affiant or by her husband 
for last year? If so, state in what internal revenue district: 
Baltimore. 

(21) Here state other material facts, if any, tending to prove de¬ 
pendency : 

Mother a widow’ w r ith one other dependent. 

Brother gassed during World War wdiile serving w ith U. S. Army 
in France. 

(22) Name at least two disinterested persons, who, because of 
their acquaintance with affiant, have reasonably accurate knowledge 
of the facts stated in this affidavit. 

Name: Mrs. Weaver Harris. Address, Murfreesboro Rd., Nash¬ 
ville, Tenn. Relationship (if any) to affiant: None. How long 
acquainted: 20 years. 

Mrs. Hunter McDonald, 1915 West End Ave., Nashville, Tenn. 
No relation. Acquainted 21 years. 

(23) I further (sw’ear) (affirm) that, for the period or periods 
for which allowances are claimed because of my dependency upon 
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AV. I). Thomas, Lt., V. S. Navy, the above listed contributions by 
him were necessary for my maintenance and constituted my chief 
source of support, and that they were made without any finan- 
45 cial benefit or consideration in return. 

Mary Bright Thomas. 

Subscribed and (sworn to) (affirmed) before me at Nashville, 
Tenn., this 24th day of April, 11)2*1. 

[seal.] H. M. -, Notary Public. 

Note.— T1 le above statement must be subscribed and sworn to by 
the mother of the officer claiming subsistence or rental allowance, or 
both, by reason of her dependence upon him, and must be attached 
to and submitted with the voucher covering the period for which 
said allowances are claimed. Thereafter the affidavit of the mother 
must be regularly renewed at the close of each six months’ period, 
except that upon the happening in the interval of circumstances 
materially affecting her condition of dependency a new affidavit will 
be specially required or submitted at any time. The officer must 
certify on the voucher as to the correctness of the facts shown in 
his mother's last affidavit, which will be attached thereto or filed 
with a prior voucher, specifying fully any exceptions which may 
have occurred between the date of the jurat on said last affidavit 
and the date he signs the voucher. (1211).) 

4G Exhibit B 


Military. February 29, 1924. 

M-BRM-559 

Lieut. AVilliam I). Thomas, U. S. N., 

Naval Air Sta ., Anacostia , 1 V ashington, D. C. 

Sir: Examination of your account shows that you were credited 
quarters, heat, and light by reason of a wife, covering period July 
1, 1918. to April 15, 1920, inclusive, and for mother from July 1, 
1920, to July 10, 1922, inclusive. 

It is requested that you advise this office of the date of your 
marriage, whether still married, and, if not, the date of separation 
or death of your wife. If married during the period or any part 
thereof in which you claimed credits of quarters, heat, and light 
because of your mother, it is requested that you state whether you 
furnished her a place of abode, the place or places of such abode 
and the number of rooms she actually occupied or whether she was 
furnished government quarters. 

It is requested that you give this matter your immediate attention. 

Respectfully, 

J. R. McCarl, 
Comptroller General. 

By —-. 

Chief , Military Division. 

B 


bwt-506 
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47 Exhibit C 

U. S. Naval Air Station, 
Anacostia , D. C ., h £ March , 

(General Accounting Office, March 15, 1924. Received Military 

Division) 

From: Lieutenant W. D. Thomas, U. S. Navy. 

To: General Accounting Office (Military Division). 

Subject: Statement in regard to accounts. 

Reference: General Accounting Office Letter M-BRM-559, dated 
29 Februarv, 1924. 

1. As requested in your letter the following information is sub¬ 
mitted : 

Date of marriage, 4 March, 1918. 

Death of wife, 18 March, 1920. 

It will be seen from above that the death of my wife occurred 
before the period 1 July, 1920-10 July, 1920, that I made claim 
for credits of quarters, heat, and light because of my mother. 

W. D. Thomas. 

48 Filed March 31, 1925. Morgan H. Beach, clerk 

In the Supreme Court of the District of Columbia 

William I). Thomas, Plaintiff 

v. 

J. Raymond McCarl, Comptroller General of Equity No. 43597 
the United States and Curtis D. Wilbur, Sec¬ 
retary of the Navv, defendants 

* i- - 

Answer of Curtis D. Wilbur to the Bill of Complaint 

The defendant, Curtis D. Wilbur, for answer to the bill of com¬ 
plaint, herein says: 

1. He admits the averments of fact in paragraph 1 of the bill 
of complaint. 

2. There appears no paragraph numbered 2 in the bill of com¬ 
plaint. 

3. He admits the averments of fact in paragraph 3 of the bill of 
complaint. 

4. He admits the averments of fact in paragraph 4 of the bill of 
complaint. 

5. He has no knowledge of the facts averred in the first four sen¬ 
tences of paragraph 5 of the bill of complaint with reference to the 
plaintiff’s application for, or receipt of, allowances on account of 
a dependent mother, or the action alleged to have been taken by 
the defendant, J. Raymond McCarl, in the case of the plaintiff. 

He admits the remaining averments of fact in said paragraph. 

49 6. He admits the averment of fact in paragraph 6 of the 
bill of complaint. 

7. He admits that as Secretary of the Navy he issued the 
order referred to in paragraph 7 of the bill of complaint as “ Alnav 
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24,” copy of which is annexed to the bill of complaint marked 
“ Exhibit No. 1,” that the said order prevented the withholding of 
any more than twenty per cent of the pay and allowances of officers 
of the Navy who were embraced within its terms, and that the said 
order has been accepted and construed by disbursing officers of the 
Navy as authority and direction from the Secretary of the Navy to 
withhold twenty per cent of the current pay and allowances of 
officers against whom claims were set up by the defendant, J. Ray¬ 
mond McCarl. He has no knowledge of the remaining facts averred 
in said paragraph, with reference to the demands alleged to have 
been made by the defendant, J. Raymond McCarl, against the 
plaintiff or the alleged withholding of the plaintiff’s pay and allow¬ 
ances pursuant to the aforesaid order issued by him as Secretary 
of the Navy. 

8. He admits that the disbursing officer at the Naval Air Station, 
Anacostia, I). C., is the disbursing officer of the Navy in charge of 
the plaintiff’s account, but he has no knowledge of the remaining 
facts averred in paragraph 8 of the bill of complaint. 

9. He has no knowledge of the facts averred in paragraph 9 of 
the bill of complaint. 

10. He has no knowledge of the facts averred in the first sentence 
of paragraph 10 of the bill of complaint; he is advised that the 

matters set forth in the second and remaining sentence of said 
50 paragraph are argumentative and mere conclusions which he 
is not required to answer. 

11. He is advised that the matters set forth in paragraph 11 of 
the bill of complaint are conclusions of law which he is not re¬ 
quired to answer. 

12. Answering the first sentence of paragraph 12 of the bill of 
complaint, he admits that the pay and allowances, in whole or in 
part, of man}" officers of 'the United States Navy, more than one 
hundred in number, have been and are being withheld or threatened 
to be withheld by the defendant, J. Raymond McCarl, to be applied 
in liquidation of unadjudicated and disputed claims set up against 
them for alleged overpayment to them of allowances for dependents. 
He is advised that the matters set forth in the second sentence of 
said paragraph are conclusions of law which he is not required to 
answer. He has no knowledge of the facts set forth in the third 
and remaining sentence of said paragraph. 

Further answering the bill of complaint, he says that upon as¬ 
suming the office of Secretary of the Navy he found a serious 
condition existing which involved the pay and allowances of the 
naval personnel; that there were many complaints from officers of 
the Navy that their entire pay was being withheld or “checked,” 
at the instance of the Comptroller General, on account of alleged 
indebtedness to the United States which they disputed; that he 
examined the law of the case, and particularly section 1766, Re¬ 
vised Statutes, as construed by the Attorney General in volume 
twenty-six of the Opinions of the Attorney General, page seventy- 
seven, the decision of the Supreme Court of the United States 
51 in the case of Smith v. Jackson (246 United States Reports, 
page 388, affirming 241 Federal Reporter, page 747), and the 
decision of the United States Circuit Court of Appeals for the 
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Fifth Circuit in the case of Loisel v. Mortimer (277 Federal Re¬ 
porter, page 822), whereupon the conclusion was reached by him, 
as stated in instructions which he issued as Secretary of the Navy, 
in the form of a dispatch known as “Twenty-four Alnav,” a copy 
of which dispatch is annexed to the bill of complaint, marked 
“Exhibit No. 1,” that “the holding of the Supreme Court of the 
United States is decisive that the salary of officers is not subject 
to offset because of claims of the Government ”; his said conclusion 
was strengthened by the subsequent decision of the United States 
District Court in the case of Dillon vs. Groos (299 Federal Re¬ 
porter, page 851), which the Government decided not to appeal 
upon the Solicitor General’s order that the judgment of the Dis¬ 
trict Court in said case should be accepted, as set forth in a letter 
from the Attorney General to the Secretary of the Navy, dated 
July 22, 1924, bearing reference A. O. 226568, copy of which letter 
is hereto appended, marked “Exhibit 1”; he conferred with the 
Comptroller General with reference to the condition which he has 
herein described as found by him as existing in the Navy, and 
which in his opinion seriously affected the morale of the naval 
personnel, but the said Comptroller General did not concur in his 
conclusion as to the law of the case; after further consideration 
he addressed a letter to the Comptroller General on August 9, 
1924, to which the Comptroller General replied on August 11, 1924, 
copies of which said letters are appended hereto, marked, re- 
52 spectively, “ Exhibit 2 ” and “ Exhibit 3 ”; as the result of 
these letters and the conversation referred to therein he, as 
Secretary of the Navy, issued instructions known as “Twenty-four 
Alnav ” in the form of a dispatch, copy of which is annexed to the 
bill of complaint, marked “ Exhibit No. 1,” which instructions in 
part directed that “no disbursing officer shall withhold more than 
twenty per cent of any officer's current pay without his consent 
because of alleged overpayments to him of commutation of quarters 
or rental and subsistence allowances on account of dependents,” 
his reason for issuing said instructions, as stated therein, being 
“ in order that officers will not be deprived of sufficient funds to 
meet their current necessities”; he thereafter issued the communi¬ 
cations and instructions, copies of which are annexed to the bill of 
complaint, marked, respectively, “ Exhibits 2, 3, 4, and 5.” The 
instructions which he issued, as hereinbefore set forth, did, as 
anticipated by him, greatly relieve the situation referred to but 
did not altogether remove the cause of complaint on the part of 
officers of the Navy whose pay was being withheld in part, as 
alleged bv this plaintiff to be the fact in his case. This defendant 
therefore says that he is merely a formal party to this litigation 
and has no direct interest therein, except to have the questions 
involved definitely and finally adjudicated. 

Wherefore, having fully answered said bill of complaint, this 
defendant prays that said bill be dismissed with costs. 

Curtis D. Wilbur. 

Peyton Gordon, 

United States Attorney . 

Vernon E. West, 

Assistant United States Attorney , 

Attorneys for Defendant. 
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53 District of Columbia, ss: 

I, Curtis D. Wilbur, being first duly sworn, upon oath, 
depose and say that I have read the foregoing answer to the bill of 
complaint by me subscribed, and know the contents thereof and that 
the matters and things therein stated I verily believe to be true. 

Curtis D. Wilbur. 

Subscribed and sworn to before me this 28 day of March, 1925. 

[notarial seal.] Wm. B. Crowell, 

Notcmy Public. 

Exhibit 1 

22C568— WMO: W 

Department of Justice, 
Washington, 1). C ., July 22, 192 J. 

Honorable Curtis D. Wilbur, 

Secretary of the Navy , Washington, 1). C. 

Sir: Receipt is acknowledged of your letter of June 28, 1924, 
enclosing copy of communication addressed to you, under date of 
June 2, 1924, by the Comptroller General of the United States, and 
of the inclosures which accompanied the same with reference to a 
claim asserted by the Comptroller General against Lieutenant Wal¬ 
lace M. Dillon v. United States, for certain payments heretofore 
made him in commutation of quarters, heat, and light furnished his 
dependent mother. 

You asked that you be advised what action, if any, this department 
contemplates taking in the matter. 

54 In reply you are advised that his controversy first came to 
the attention of this department through a telegram addressed 

to the Attorney General by the United States attorney, Pensacola, 
Florida, April 24, 1924, in which he reported that Lieutenant Dillon 
had instituted mandamus proceedings against Lieutenant H. E. 
Groos, United States Navy, to require the payment to him of $559, 
alleged to be withheVl in accordance with a letter addressed to the 
paymaster by the Comptroller General March 19, 1924. 

The United States attorney requested instructions as to what action 
he should take and he was advised by telegram the following day 
that he should appear for and represent Lieutenant Groos in these 
proceedings, but that in the absence of knowledge of the nature of 
the application or of copies of the pleadings, he should first consider 
whether mandamus would lie. 

I then caused the office of the Comptroller General to be advised 
by telephone of the pendency of the action, and the Assistant Comp¬ 
troller General reported that the only record his office possessed was 
a copy of a letter addressed to Paymaster Groos, under date of March 
19, 1924, instructing the latter that Lieutenant Dillon had been 
found indebted to the United States in the sum of $1,903.13, arising 
on account of overpayment to him for commutation of quarters, heat, 
and light on account of an alleged dependent mother for the periods 
of October 1, 1919, to November 30, 1920, and December 19, 1920 to 
March 31, 1922, and that demands upon Lieutenant Dillon for pay¬ 
ment of this indebtedness had not been complied with, and that, 
therefore, under the provisions of section 1766, R. S. U. S., credit 



28 McCARL, COMPTROLLER GENERAL, V. WILLIAM D. THOMAS 

would not be allowed for further payments to Lieutenant Dillon until 
$1,903.13 should be covered into the Treasury to his credit. 

Your department was also notified and it was stated that copies 
of your file would be promptly forwarded to the United States 
attorney. 

The latter was thereupon advised of the situation, April 25, 1924, 
and it was suggested to him that the issue seemed to involve the 
power of the Comptroller General to withhold the pay of an officer 
under such circumstances, and it w as also suggested that the L^nited 
States attorney consider in that connection the cases of Smith v. 
Jackson. 240 U. S. 389, and Loisel v. Mortimer, 277 Fed. 882, as 
perhaps in point. 

April 25, 1924, you forwarded to this department a copy of your 
file in this case, and it appears therefrom that June 23, 1923, the 
Comptroller General notified Lieutenant E. D. Foster, Naval Air 
Station, Hampton, Virginia, that in the next settlement of his ac¬ 
counts he would be allowed credit for certain payments made by 
him to officers for commutation of quarters, heat, and light, for 
dependents, including two payments made on that account to Lieu¬ 
tenant Dillon, but that these allowances should not “be con- 
55 sidered as an acknowledgement of the legality of the credits; 

but is made in order to relieve your (his) account of suspended 
items,*' and that the officers concerned w ould be “ requested to submit 
proper affidavits direct to this division, with a view to the establish¬ 
ing of their rights to retain the amounts received on account of 
alleged dependents." 

Your file also shows a letter, March 22, 1924, from Lieutenant Dil¬ 
lon to the Secretary of the Navy, asserting that he drew the com¬ 
mutation in good faith and without fraud, and refused to acknowl¬ 
edge any indebtedness. 

The next information received by this department with reference 
to this case was contained in a telegram from the United States at¬ 
torney, advising that the court had quashed the return of the United 
States to the alternative writ and had ordered that the peremptory 
writ issue, and requesting that he, the Unite!! States attorney, be 
advised whether an appeal should be noted. 

The Comptroller General w T as notified the same day by telephone 
and letter of the action of the court, and his attention was invited 
to the fact that the matter of an appeal was entirely within the dis¬ 
cretion and control of the Solicitor General of the United States, and 
that if, in his opinion, such an appeal should be taken he should 
immediately prepare a memorandum for the consideration of the 
Solicitor General, setting forth specifically the grounds upon which 
he relied in recommending such an appeal, and distinguishing this 
case of Smith v. Jackson and Losiel v. Mortimer, supra. 

The same day the United States attorney w T as informed by tele¬ 
gram of the situation and was advised that upon receipt of a memo¬ 
randum from the Comptroller General and the determination of 
the matter by the Solicitor General definite instruction would be sent 
him. 

No specific response was received to the suggestion contained in 
this letter, but, under date of May 14, 1924, the Comptroller Gen¬ 
eral wrote the Attorney General urging an appeal and stating that— 
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“ In view of the serious situation such procedure of payment by 
mandatory injunction involves, I have to request your consideration 
of an immediate appeal on behalf of the United States and that the 
United States attorney be instructed accordingly with advice to 
Paymaster Groos.” 

May 15, 1924, a telegram was received from the United States 
attorney that in his opinion the only question involved in this case 
is whether in view of sections 1744 and 1746 of the Naval Regula¬ 
tions, the Comptroller General should have been made a party de¬ 
fendant and that the appeal, if taken, should be entered by May 17, 
the return day of the peremptory writ. 

56 A memorandum was, therefore, prepared on that day by 
Assistant Attorney General Ottinger for the consideration 
of the Solicitor General, setting forth the facts and suggesting that 
no appeal should be ordered in view of the decisions in the case of 
Smith v. Jackson and Loisel v. Mortimer. 

The Solicitor General ordered that the judgment of the District 
Court should be accepted, and May 16, 1924. the United States attor¬ 
ney was advised by telegram that his wire of the preceding day 
was understood as a recommendation that no appeal should be taken 
and that such recommendation had been approved by the Solicitor 
General, and the Comptroller General was advised by the Solicitor 
General of the conclusion he had reached. 

A few days later a representative of the Comptroller General 
called at this office and in an interview with Assistant Attorney 
General Ottinger stated- that the files of the Comptroller General 
contained evidence that the vouchers and certificates submitted by 
Lieutenant Dillon, in support of his claim for commutation of quar¬ 
ters, were false in that his mother was not dependent, but admitted 
that such evidence had not been submitted or called to the attention 
of this department, and even at that time he did not present the 
same. 

This gentleman seemed to agree at this conference that this de¬ 
partment had done everything possible to protect the United States, 
and that the difficulty, if any, arose out of the failure of the office 
of the Comptroller General to acquaint the United States Attorney 
with the facts. 

June 24, 1924, the Comptroller General wrote the Solicitor General 
upon the subject and endeavored to distinguish the cases of Smith v. 
Jackson and Loisel v. Mortimer, but even at that time did not submit 
the evidence which, it was held, showed the falsity of the certificates 
and vouchers filed by Lieutenant Dillon. 

In referring specifically to the letter addressed to you by the 
Comptroller General, under date of June 2, 1924, it is noted that 
he states with reference to the act of April 16, 1918, that— 

“ The statute is primarily for the furnishing of quarters, but was 
early construed to authorize commutation when public quarters 
were not available and when the officer regularly and necessarily 
contributed more than one-half of a reasonable living for his de¬ 
pendent.” 

In view of this statement and of the general nature of the letter 
addressed to you, it is believed proper to quote herein the various 
statutes upon this subject. 
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The act of April 16, 1918 (40 Stat. 530), specifically declares 
that — 

57 “ During the present emergency every commissioned officer 
of the Army of the United States on duty in the field or on 

active duty without the territorial jurisdiction of the United 
States, who maintains a place of abode for a wife, child, or de¬ 
pendent parent, shall be furnished at the place where he maintains 
such place of abode, without regard to personal quarters furnished 
him elsewhere, the number of rooms prescribed by the act of March 
2, 1907 (34 Stat., page one thousand one hundred and sixty-nine), to 
be occupied bv, and only so long as occupied by, said w ife, child, or 
dependent parent; and in case such quarters are not available every 
such commissioned officer shall be paid commutation thereof and 
commutation for heat and light at the rate prescribed by law’ in cases 
where public quarters are not available; but nothing in this act shall 
be so construed as to reduce the allowance now’ authorized bv law r 
for any person in the Army.” 

The act of May 18, 1921 (41 Stat. 601), provided, among other 
things, that— 

“The rights and benefits prescribed under the act of April 16, 
1918, granting commutation of quarters, heat, and light during the 
present emergency to officers of the Army on duty in the field are 
hereby continued and made effective until June 30, 1922, and shall 
apply equally to officers of the Navy, Marine Corps, Coast Guard, 
and Public Health Service.” 

The act of June 10, 1922 (42 Stat. 632), declared that— 

“ Existing law s authorizing increase of pay for foreign service 
and commutation of quarters, heat, and light are hereby repealed, 
effective July 1, 1922." 

Congress, therefore, has placed a limitation upon the amount 
which shall be allowed officers for commutation of quarters, light, 
and heat, on account of dependents, and has declared that the same 
shall be governed by the quarters allow ed officers by the act of March 
2, 1907, which latter act specified the number of rooms to which offi¬ 
cers of various ranks should be entitled, and the act of March 4, 
1915 (38 Stat. 1069), specified that where no public quarters were 
available officers entitled to quarters should be paid $12 per month 
per room in commutation thereof. 

The Comptroller of the Treasury, who was the predecessor of the 
present Comptroller General, in an opinion to the Secretary of War, 
May 14, 1918 (24 Decisions, Ct. 683), construing the act of April 16, 
1918, declared that— 

“ In the term ‘ dependent parent ’ is included the officer's father 

58 and his mother, or his adoptive father, his adoptive mother, 
his father’s father, his father’s mother, his mother’s father, his 

mother’s mother, dependent upon him for support. The qualifying 
word ‘dependent’ is construed to mean that the officer has, before 
April 16, or may thereafter actually and necessarily contribute regu¬ 
larly more than one-half of the cost of a reasonable living for the 
parent.” 

The conclusion reached by the Comptroller of the Treasury as to 
the measure of dependency required is, of course, an arbitrary one, 
but it has seemingly been adopted by the present Comptroller Gen- 
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eral in his construction of the act of May 18, 1920, extending the 
right of commutation in these cases to the officers of the Navy (3 
Decisions, C. G. 187, 226-346). 

The Comptroller General, in these last three decisions, has quoted 
as authority for his position the cases of United States v. Purdy, 
38 Fed. 904, and Royal League v. Shields, 251 Ill. 250. 

In the case of Lieutenant Dillon he states that as the alleged de¬ 
pendent mother was living with her husband and the latter was in 
receipt of annual salary of $1,2000, she was not dependent upon her 
son for support, as there is no presumption of dependency in case 
of a parent upon a child. 

I am unable to concur in this view or to accept the two authori¬ 
ties cited by the comptroller as supporting his views. 

In the case of United States v. Purdy the court had unde/* con¬ 
sideration the general pension statute authorizing the award of 
pensions to a dependent mother of a soldier. It appeared from the 
facts that the mother of the soldier, in the Purdy case, had some 
independent means from which she acquired an income, and for 
that reason was not dependent upon her son within the purview of 
the statute. 

In disposing of the case the court said: 

“ She had a right, so far as the construction of this statute is 
concerned, to keep the money at interest, depend upon the income 
from it, and to treat herself as dependent upon her sons for what¬ 
ever might be necessary for her support over and above that income. 

“ The testimony shows that William T. Purdy was a minor at 
the time of his death. That being so, he was under obligation to 
contribute to the support of his mother, which brings him within 
one clause of this section, and thus leaves the question simply 
whether she was dependent.” * * * 

59 “ The mother is entitled to support according to the style in 

which she has been living.” 

In the case of Royal League v. Shields the language of the court 
is as follows: 

“ Dependence is a question of fact, and the facts in each case can 
alone determine whether or not the beneficiary is a dependent, as 
that term is used under the statute and in the contract of insurance. 
A dependent is one who is sustained by another or relies for support 
upon the aid of another.” 

There is, of course, no common-law obligation upon a child to sup¬ 
port a parent, and that obligation, if it exists, must be created by 
statute. By the law of nature, however, a man is bound to care for 
his own father and mother and to protect the public from the burden 
of supporting people who have children able to support them. 

This principle has been recognized by England and many of the 
States of this country, and statutes have been passed declaring this 
obligation and the method of its enforcement. 

The acts of April 16, 1918, and May 18, 1920, constitute a recogni¬ 
tion by Congress of this principle and a recognition of the right 
of the officer of the Army or Navy to be compensated where the 
Government may be unable to furnish him in kind the quarters, heat, 
and light to which he may be entitled under other acts of Congress. 
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Dependency is, of course, a question of fact, and what may be 
dependency in one person may not be dependency in another. 

In the statement and certificates made by the mother of Lieutenant 
Dillon March 7, 1923, she states that she is necessarily dependent 
upon him for partial support and that he supplied her during the 
preceding year with money and wearing apparel exclusively and 
solely for her use and benefit to the amount of $500 and that her 
son’s monetary assistance is needed; that her husband is living, and 
while furnishing the major portion of her support “ is not able to 
adequately furnish full support, and I am necessarily dependent 
upon my son for partial support," which he has furnished in money 
to an average amount of $40; and that iier total income for all 
sources is $115 per month, of which amount her son has supplied 
articles to an average monthly value of $75. 

It would seem, therefore, that the officer in this case has recognized 
and performed the obligation resting upon him. 

In addition to the foregoing, however, section 17G6, R. S., U. S., 
upon which the Comptroller General relies to sustain his instruction 
to the disbursing officer that the salary of Lieutenant Dillon 
60 shall be withheld until commutation of quarters paid him shall 
be covered into the Treasury provides: 

No money shall be paid to any person for his compensation who 
is in arrears to the United States, until he has accounted for and 
paid into the Treasury all sums for which he may be liable. In all 
cases where the pay or salary of any person is withheld in pursuance 
of this section, the accounting officers of the Treasury, as required 
to do so by the party, his agent, or attorney, shall report forthwith 
to the Solicitor of the Treasury the balance due; and the Solicitor 
shall, within sixty days thereafter, order suit to be commenced 
against such delinquent and his sureties.” 

As illustrative of the view taken by Congress of section 1766, your 
attention is invited to the fact that tlie act of July 16, 1892 (27 Stat. 
177), appropriating the pay for the Army for the following fiscal 
year provided that— 

“ The pay of officers of the Army may be withheld under section 
1766 of the Revised Statutes on account of an indebtedness to the 
United States admitted or shown by the judgment of a court, but not 
otherwise unless upon a special order issued according to the discre¬ 
tion of the Secretary of War.” 

The file submitted to you by the Comptroller General shows that 
as early as January 10, 1924, Lieutenant Dillon denied any liability 
to repay the allowances made him in commutation of quarters for 
his mother, and previous thereto, March 7, 1924, wrote the Solicitor 
of the General Accounting Office that he admitted no indebtedness 
and that if claim was made he should be sued for the recovery of 
the amount, as he believed that he would be able to show to a court 
the payments were legally made. 

Under these circumstances this department, at this time, will not 
instruct the United States attorney for the district in which Lieuten¬ 
ant Dillon may be stationed to institute proceedings for the recovery 
of the balance alleged by the Comptroller General to be due from 
him, especially as no request has been made of the Attorney General 
by the Comptroller General to that effect. 
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It is suggested in your letter of the 28th ultimo that but for the 
expiration of the statute of limitation you would consider the facts 
alleged by the Comptroller General sufficient to justify the ordering 
of Lieutenant Dillon before a naval court-martial for trial, and you 
request to be advised whether action is contemplated by this depart¬ 
ment looking to the prosecution of this officer for violation of sec¬ 
tions 35 and 106 of the Penal Code. 

In reply to that specific inquiry, you are informed that the same 
has been referred to Honorable Earl J. Davis, Assistant At- 
61 torney General, in charge of the criminal division of the 
Department of Justice, for his consideration and determina¬ 
tion. 

Respectfully, 

For the Attorney General. 

Albert Ottinger, 
Assistant Attorney General. 

Exhibit 2 

9 August, 1924. 

My Dear Mr. Comptroller General : Referring to our conversa¬ 
tion in regard to the situation in the Navy growing out of the fact 
that some of the disbursing officers have been withholding the entire 
pay of quite a number of officers for several months, this situation 
seriously affects the morale of the Navy. In the cases referred to 
the officers are disputing the claims of the Government made through 
your office for the alleged indebtedness due to the alleged overpay¬ 
ments made to them in the past because of dependents. Tnese 
claims are very large, for instance, in the case of one lieutenant, 
whose pay is only $250.00 per month, the total amount claimed by 
the Government is $4,110.00, so that it would take the entire pay of 
this officer for more than sixteen months to liquidate this indebted¬ 
ness. Most of these officers, as you know, are on board ships and 
are required to pay their pro rata of the mess bills in order to 
live on board ship. 

Where checkages have been concurred in by the officers, instruc¬ 
tions have been given to paymasters to make these checkages in 
reasonable monthly installments concurred in by the officer and 
approved by the department. 

The difficulty arises with reference to large claims in cases of 
officers who are not willing to agree to checkages because of their 
contention that the money heretofore paid was justly due them. 

You are willing to receive any additional evidence these officers 
may care to present to you in individual cases with a view to deter¬ 
mining whether or not in your judgment there have been overpay¬ 
ments in the past. Pending your decision in these individual cases 
and after your decision, if the officers do not concur therein pending 
the final determination of the rights of these officers by appropriate 
court proceedings, it is absolutely necessary for the welfare of the 
service that these officers receive reasonable compensation for 
62 the service they are rendering to the Government. In order 
to accomplish this, the checkage, except in special cases, 
should not exceed an installment of 20 per cent of the monthly pay. 
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Of course the disbursing officers of the Navy are subject to the 
orders of the Secretary of the Navy, who may order the disbursing 
officers to make payment regardless of alleged claims of indebtedness 
due the Government and thus shoulder the responsibility for such 
payments. 

It has been held in two cases by the Supreme Court of the United 
States that the salary of officers is not subject to offset because of 
claims of the Government, and in my opinion these decisions are 
decisive against the right to setoff, although you claim to the con¬ 
trary. 

Ii you will advise me that disbursing officers’ accounts will be 
settled without suspension of items involved in this controversy 
where checkage is made in monthly installments of 20 per cent of 
the officer’s salary and that the receipt by the officer of 80 per cent 
of his monthly salary shall not be deemed an acquiescence on his 
part to such cneckage and that he can accept such payments under 
protest, and proceed to secure from you a reconsideration and 
readjudication of the amount claimed by your department as due 
from him to the Government, and further in the event that your 
decision is adverse to him he may pursue his legal remedies, what¬ 
ever they may be, without prejudice by reason of the receipt of a 
less amount than he claims to be due to him, I believe that the diffi¬ 
culties arising out of the length of time necessary to determine these 
questions will be disposed of satisfactorily. 

In regard to the various claims for checkage, the department 
will cooperate with you in every way to get information which will 
enable you to exercise your judgement in the matter, but desires to 
give the fullest opportunity to the officers in the service to protect 
their legal rights without affording any officer an opportunity to 
secure in any way an unjust advantage over the Government. 

In the meantime, I wish to express my appreciation of your ex¬ 
pressed determination to take these matters up personally and secure 
any additional evidence the officers may want to submit supporting 
their claims for compensation heretofore received and to speedily 
determine these cases. 


Sincerely yours, 

Hon. J. R. McCarl, 

Comptroller General. 


N 


Curtis D. Wilbur. 


63 


Exhibit 3 


Comptroller General of the United States, 

Washington , August 11 , 1921^. 

Honorable Curtis D. Wilbur, 

Secretary of the Navy. 

My Dear Mr. Secretary: I have your letter of August 9, 1924, 
relative to the checkages against naval officers on account of the 
decisions by this officer that payments to them of allowances for 
dependents are not supported by the facts. 

It has been a rule of this office that where disallowances are made 
in disbursing accounts to require that the amount disallowed be 
refunded so as to clear the disbursing account, and if the refund- 
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ment was made by the party receiving the payment he may there¬ 
upon file a claim in the matter with this office. This procedure has 
at all times been open to the officers of the Navy. I have no objec¬ 
tion in connection therewith to permit, as suggested by you, the 
officers who are continuing in the service to make refundments in 
an amount aggregating not less than 20 per cent of their pay, except 
where otherwise especially directed, credit to be given in paymaster’s 
accounts for pay paid less such percentage deductions. The officers 
so refunding may, if they desire, state that the refundment is made 
under protest for the purpose of conserving such rights as they may 
believe they have in the matter either before this office or in a 
judicial proceeding should they so proceed. 

Sincerely yours, 

J. R. McCarl, 
Comptroller General. 

64 Filed April 3, 1925. Morgan H. Beach, clerk 

In the Supreme Court of the District of Columbia 


William D. Thomas, plaintiff 


v. 


J. Raymond McCarl, Comptroller General of 
the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Navy, defendants 


[ Equity No. 4359T 


Final decree for injunction 

This cause came on to be heard at this term upon the bill and 
answers thereto, upon stipulation of counsel, in open court that the 
cause should stand as upon final hearing, and was argued by counsel; 
and thereupon it is, by the court, this 3d day of April 1925, 

Adjudged , ordered , and decreed as follows, viz: 

The defendants, J. Raymond McCarl, Comptroller General of the 
United State, and Curtis D. Wilbur, Secretary of the Navy, and 
their respective subordinates in the General Accounting Office and 
in the United States Naval Service, are hereby enjoined and re¬ 
strained from any and all interference with the disbursing officer 
in charge of the plaintiff’s account to prevent the payment to the 
plaintiff of a balance of $87.72 withheld from his pay and allowances, 
as shown by statement of his account covering the period from Octo¬ 
ber 1, 1924, to December 31, 1924, together with the sum of $895.17, 
mentioned in the letter from defendant J. Raymond McCarl 
65 of date November 26, 1924 (plaintiff’s Exhibit No. 6), ad¬ 
dressed to disbursing officer, Naval Air Station, Anacostia, 
D. C., as having been withheld from him prior to said period, less 
the item of $29.60 admitted by the plaintiff to have been erroneously 
paid to him for the period from March 19, 1920, to March 31, 1920: 
and from causing the withholding of any part of the plaintiff’s pay 
and allowances for the purpose of liquidating the disputed claim 
for $1,533.30 set up against the plaintiff by the defendant J. Ray¬ 
mond McCarl and referred to in his said letter of November 26, 
1924, as arising on account of payments to plaintiff for commu¬ 
tation of quarters, heat, and light for dependents from March 19, 
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1920, to June 30, 1922 (except only the sum of $29.60, above men¬ 
tioned). 

And the said defendants and their respective subordinates in the 
General Accounting Office and the United States Naval Service are 
also enjoined and restrained from withholding or causing to be 
withheld from the plaintiff his pay and allowances as an officer of 
the Tinted States, or any part thereof, and from interfering in any 
manner with the payment to the plaintiff of his pay and allowances, 
or any part thereof, by reason of said disputed claim set up by the 
defendant. J. Raymond McUarl,dated November 26. 1924 (plaintiff’s 
Exhibit No. 6), or bv reason of anything contained in an order 
issued bv the defendant Curtis I). Wilbur, on August 11, 1924, 


known as “Alnav 24* 


(plaintiff's Exhibit No. 2), as amended and 


explained by subsequent orders mentioned in said bill; and the de¬ 


fendant Curtis 1). Wilbur, and his subordinates in the United 


66 States Naval Service are enjoined and commanded to cause 
to be paid, and to pay to the plaintiff, any and all sums here¬ 
tofore withheld from plaintiff's pay and allowances, because or by 
reason of said disputed claim, and to continue to pay to the plaintiff 
his regular pay and allowances in the usual customary manner in 
which officers of the Navy are paid; notwithstanding said disputed 
claim or anything contained in said letter of November 26, 1924, or 
in said “Alnav 24." 


This decree in no wise affects or prejudices the rights of any of 
the naval officers mentioned in the bill of complaint as having re¬ 
quested that this suit be brought in their behalf and for their bene¬ 
fit: the court being of opinoin that the rights of the naval officers 
so mentioned, other than the plaintiff. William I). Thomas, can not 
properly be adjudicated herein. 

And tlie plaintiff shall have his costs to be taxed bv the clerk. 


A. A. Hoehling. Justice. 


67 Appeal by defendants 

Filed April 15, 1925. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

William I). Thomas, plaintiff 

v. 

J. Raymond McCarl, Comptroller General of Equity No. 43597 
the United States, and Curtis I). Wilbur, 

Secretary of the Navy, defendants 

The court haying heretofore, to wit, April 3, 1925. entered a final 
decree against the defendants, J. Raymond McCarl, Comptroller 
General of the United States, and Curtis D. Wilbur, Secretary of 
the Navy, come now the said defendants and enter an appeal to the 
Court of Appeals, D. C., from the said final decree. 

R. L. Golze, 

Attorney for Comptroller General. 

Peyton Gordon, 

Attorney for Secretary of the Navy . 


McCARL, COMPTROLLER GENERAL, V. WILLIAM D. THOMAS 37 


68 


In the Supreme Court of the District of Columbia 


William D. Thomas 

v. 

J. Raymond McCarl, Comptroller General 
of the United States 


}In Equity No. 43597 


The President of the United States to William D. Thomas, greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal noted in the Supreme Court of the District of Colum¬ 
bia, on the 15th day of April, 1925, wherein ,J. Raymond McCarl, 
Comptroller General of the United States, and Curtis D. Wilbur, 
Secretary of the Navy are appellants, and you are appellee, to show 
cause, if any there be, why the decree rendered against the said 
appellant should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the 
Supreme Court of the District of Columbia, this 15th day of April 
in the year of our Lord one thousand nine hundred and twenty-nve. 

[seal.] Morgan H. Beach, Clerk. 

Bv J. F. Rohrer, Assistant Clerk. 


Service of the above citation accepted this 15th day of April, 
1925. 


John W. Price, 
Joseph W. Cox, 
Attorneys for Appellee. 


69 Filed April 24, 1925. Morgan H. Beach, clerk 


In the Supreme Court of the District of Columbia 


William D. Thomas, plaintiff 

v. 

J. Raymond McCarl, Comptroller General of 
the United States, and Curtis I). Wilbur, 
Secretary of the Navy, defendants 


Equity No. 43597 


Assignments of error 

Come now the above-named defendants by their attorneys and 
assign for error: 

That the trial court erred: 

One. In holding that the court had jurisdiction to direct by in¬ 
junction the action of the defendant, McCarl, as Comptroller Gen¬ 
eral, in the matters set forth in the bill. 

Two. In holding that the court had jurisdiction to direct by in¬ 
junction the defendant, Wilbur, as Secretary of the Navy, in the 
matters set forth in the bill. 

Three. In directing that certain of the allowances admitted by 
plaintiff to have been improperly obtained, to wit, on account of a 
dependent wife after her decease should be deducted from pay and 
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allowances otherwise due plaintiff without also determining whethei 
or not allowances obtained on account of a dependent mother were 
improperly obtained, as shown by the facts set forth in the answer 
of defendant McCarl. 

70 Four. In directing that there should be paid the plaintiff 
amounts already deducted from pay and allowances of plain¬ 
tiff and applied to the indebtedness on account of improper de¬ 
pendency payments. 

Five. In holding that the pay and allowances of an officer of the 
United States may not be withheld in whole or in part because of an 
indebtedness due the United States. 

Six. In holding that the matters involved in the bill of complaint 
are not matters of account involving the United States as debtor 
and creditor and for settlement and adjustment in the General Ac¬ 
counting Office under the Comptroller General of the United States. 

Seven. In not holding that the matters set forth in the bill of 
complaint involve the uses of and accounting under appropriations 
which matters are for the determination and within the discretion 
of the defendant McCarl, as Comptroller General, and not within 
the jurisdiction of the court to direct by injunction. 

Eight. In not holding that the United States is not required to 
proceed by court proceedings to recover a debt due from an officer 
of the United States, but may in stating the account of pay and 
allowances, or either, between the officer and the United States debit 
therein an indebtedness to the United States found by the General 
Accounting Office. 

Nine. In not holding that plaintiff has an adequate remedy at law. 

Ten. In not holding that the bill did not name proper and neces¬ 
sary parties as plaintiffs and defendants. 

71 Eleven. In entering a decree in favor of the plaintiff and 
in not entering a decree in favor of the defendants. 

R. L. Golze, 

Solicitor for Coviptroiler General , 

Attorney for Defendant McCarl . 

Peyton Gordon, 

Vnited States Attorney , 
Attorney for Defendant Wilbur. 

Filed April 24, 1925. Morgan H. Beach, clerk 
In the Supreme Court of the District of Columbia 


William D. Thomas, Plaintiff, 


v. 

J. Raymond McCarl, Comptroller General 
of the United States, and Curtis D. Wilbur, 
Secretary of the Navy, Defendants 


Equity No. 43597 


Designation of record 

The clerk will please prepare a transcript of the record in the 
above-entitled cause on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and include therein the following: 
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1. Bill of complaint and exhibits. 

2. Rule to show cause. 

3. Answer of Defendant McCarl. 

4. Answer of Defendant Wilbur. 

72 5. Decree entered by court April 3, 1925. 

6. Entering of appeal, including citation. 

7. Assignments of error. 

8. This designation. 

R. L. Golze, 

Solicitor for Comptroller General , 

Attorney for Defendant McCarl. 

Peyton Gordon, 

United States Attorney , 
Attorney for Defendant WUbur. 

We acknowledge service of the foregoing designation of record 
and receipt of a copy thereof this 24th day of April, 1925. 

John W. Price, 
Joseph W. Cox, 
Attorneys for Plaintiff. 

73 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 72, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 43597, in equity, 
wherein William D. Thomas is plaintiff and J. Raymond McCarl, 
Comptroller General of the United States and Curtis D. Wilbur, 
Secretary of the Navy, are defendants, as the same remains upon 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 3d day of September, 1925. 

[seal] Morgan H. Beach, Clerk . 
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